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I SHALL not attempt to give a biograph- 

ical sketch of Mr. James C. Carter; I 
have not sufficient personal familiarity with 
the facts of his earlier career to enable me 
to give such a sketch with any accuracy or 
completeness. I can only undertake to give 
a sketch of Mr. Carter’s personal and pro- 
fessional characteristics as I observed them 
during the later years of his life. He was 
already a man who had achieved position, 
and, if not at the zenith of his fame and 
ability, he had arrived at the full maturity 
of his powers when I was admitted to the 
Bar in 1875. It was, however, my privilege 
to come much in contact with him person- 
ally, as well as professionally, from that 
time until his death, in the early part of 
the present year; and I am thus enabled to 
give at first hand an estimate of one who 
was among the leading men of his genera- 
tion in our profession. 

A brief résumé of the leading facts of 
Mr. Carter’s life must suffice. He was born 
in Massachusetts in 1827 and inherited the 
sturdy moral fiber of his Massachusetts 
ancestors. He was graduated at Harvard 
College in 1850, and at the Harvard Law 
School in 1853. Coming to New York City 
and being admitted to the Bar of New York 
State, he was for half a century an active 
member of the profession, rising to the posi- 
tion of one of the acknowledged leaders of 
the Bar of the United States, and dying 
while still in the full possession of his facul- 
ties in the early part of 1905. He became 
known to the public by his participation as 
counsel in many notable litigations, and by 
his services as a member of the Commission, 
appointed by Governor Tilden in 1875, to 
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plan municipal government for cities of New 
York State; as a member of the Commission 
of 1890, appointed under authority of the 
legislature to suggest amendments to the 
Judiciary Article of the State Constitution, 
and as one of the counsel appointed by 
President Harrison to represent the United 
States before the Behring Sea Tribunal at 
Paris, in 1893. He was, however, better 
known to his brother lawyers and to the 
judiciary by his daily professional life which 
brought him into constant contact with 
Bench and Bar, and won from them respect, 
esteem, and admiration. 

Mr. Carter was a splendid representative 
of the highest type of the Anglo-Saxon bar- 
rister. He was combative, aggressive, force- 
ful; he had the gaudium certaminis; he ‘‘re- 
joiced as a strong man to run a race.” 
When he had become satisfied as to the 
righteousness of his clients’ cause, or as to 
the correctness of his clients’ legal position, 
his zeal became intense and his devotion 
unbounded. 

He spared no labor to master the case in 
which he was engaged. Intense and con- 
tinuous application to the subject in hand 
was his watchword in his professional ‘work. 
So closely would he concentrate his atten- 
tion upon the particular case upon which he 
was engaged, that he has been known for 
days at a time to leave his correspondence 
not only unanswered, but unopened, while he 
gave his undivided attention to the prepara- 
tion of a brief or the examination of the 
facts and the law of the case in hand. He 
was a standing rebuke to those members of 
the profession who think their entire duty 
to their clients is performed when they have 
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obtained a cursory and superficial acquaint- 
ance with the questions of fact and law to 
be tried or discussed, and who trust to their 
intellectual acumen and power of expression 
to enable them to properly present the 
questions to court or jury. 

When Mr. Carter appeared in court, he 
was thoroughly saturated with his case, and 
his presentation of it was orderly and vig- 
orous. He had an impressive personality, a 
powerful but pleasing voice, a copious vo- 
cabulary, and an elegant diction. He sel- 
dom hesitated for a word or a phrase, and 
seldom failed to use the particular word, or 
phrase, which most clearly and forcibly 
conveyed the meaning which he desired to 
express. 

He excelled in trenchant denunciation of 
wrong or injustice, and when his “‘righteous 
indignation’’ was aroused he thundered his 
invectives with leonine ferocity. While not 
lacking in a sense of humor, he seldom in- 
dulged in badinage or jest. He was, per- 
haps, too much inclined to disdain the use 
of these lighter — but frequently most ef- 
fective — weapons of forensic debate; he 
was not ready in playful repartee, though 
he could deal a heavy blow with the “retort 
courteous” on occasion. To him, the con- 
tests of litigation in the courts were very 
serious and earnest matters in which the 
cause of justice or the interests of juris- 
prudence were at stake, and he was disposed 
to resent anything which turned the atten- 
tion of the court or the jury away from 
what he regarded as the main issue of the 
case. In one respect this might be said to 
be a defect in his equipment as an advo- 
cate; but it was a defect which won the 
respect and admiration of his brethren of 
the Bar, and of the judges upon the Bench. 
There have been, and are, other great ad- 
vocates who have combined with learning, 
abilitv, and the highest type of forensic 
eloquence, a keen sense of humor and trench- 
ant wit, which have added to the force, as 
well as enlivened the interest, of the forensic 
contests in which they have been engaged. 











Mr. Carter’s personality, however, was such 


that in his case it would have seemed 
almost out of place for him to make use of 
the lighter and brighter side of the art of 
advocacy. 

Nor did he avail himself to any consider- 
able extent of the ornaments of rhetoric to 
embellish his oral presentation of the case. 
His arguments were clear, lucid, and vigor- 
ous, with an occasional apt illustration, and 
now and then a touch of irony, but wholly 
devoid of anything like metaphor or rhetor- 
ical flourishes. 

The intensity of his conviction as to the 
correctness of his own point of view with 
regard to the merits of a case, or with 
regard to the legal questions involved, was 
a tremendous element of strength, but it 
was also, occasionally, an element of weak- 
ness. In his preparation for the presenta- 
tion of his case in court, he frequently 
became so impressed with the particular 
aspect of the questions involved which ap- 
pealed to his own judgment and his own 
sense of right, that he lost sight of other 
aspects of the case which might appeal to 
other minds, and he came into court with a 
preconceived and absolutely fixed opinion 
in favor of his own view of the case as the 
only logical, correct, and just view, so that 
he was unable and unwilling to yield a 
hair’s breadth for the purpose of meeting 
or answering the views of his adversary or 
of the court. This intensity of conviction 
sometimes resulted in an apparent inability 
on his part to see the other side of the case, 
or to appreciate the force of his adversary’s 
views, and an unreadiness to meet those 
views or to meet the objections of the 
court suggested on the argument. This was 
a fault of a strong mind and a strong char- 
acter which elicited admiration even when 
it interfered with practical success in the 
particular case in hand. His arguments 
were ‘‘magnificent”” even where they failed 
in the tactical features which go to make up 
the elements of successful ‘‘war’’ in. the 
legal contest. Mr. Carter was not an op- 
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portunist in any of the relations of life, nor 
could he be an opportunist in the manage- 
ment of a lawsuit, or in an argument in 
court. What he believed to be right was 
for him the only right. What he believed 
to be just was for him the only justice. 
What he believed to be the law was for him 
the only possible law for the case in hand. 
He would not ‘“‘stoop to conquer,’”’ nor 
would he yield to win. 

Mr. Carter was a passionate admirer of 
the system of jurisprudence known as the 
‘‘common law.’”’ He had a fine scorn and 
contempt for all attempts to fetter the un- 
written law by statutory definitions or codi- 
fications. He regarded the system of ‘‘ judge- 
made”’ law as the ideal system. Strange to 
say, however, he had little respect for the 
doctrine of stare decisis, and did not seem to 
appreciate that this doctrine was the essen- 
ial backbone of the common-law system, 
and that without a strict and somewhat 
rigid adherence to precedents, the science of 
jurisprudence would cease to exist and each 
judge would become a law unto himself — 
“A cadi sitting in the gates and doing 
justice as to him might seem best.’’ The 
flexibility of the common law, instead of 
being for him an objection and a ground for 
criticism — as with the Benthamites — was 
its greatest, its crowning merit. 

Of course, I do not mean to be under- 
stood as saying that he avowedly repudiated 
the doctrine of stare decisis. On the con- 
trary, he recognized and asserted it as a 
necessary feature of a jurisprudence founded 
upon ‘‘unwritten law.’’ He was, however, 
inclined to subordinate the importance of 
adherence to precedent to the importance 
of arriving at rules of law founded upon 
abstract justice, and accomplishing concrete 
justice in the particular case before the 
court. 

He himself, although a profound student 
of the common law, cared little for cases as 
such. His arguments were largely based 
upon his views as to what should be the law 
rather than upon what the judges had 





theretofore declared the law to be. He 
would sometimes contemptuously toss aside 
an authority as clearly wrong and contrary 
to justice and reason. 

This characteristic of his arguments in 
court was inone sense an element of strength, 
and in another sense an element of weakness. 
It added to the vigor and persuasiveness of 
his oral forensic eloquence, but it detracted 
from the value of his argument when con- 
sidered by judges in the quiet of their 
studies — when they realized the force of 
the decided cases which they must overrule 
in order to reach the conclusion which he 
had so persuasively presented. 

No one has ever surpassed Mr. Carter in 
luminous, vigorous, and even passionate 
defense of the unwritten law as an instru- 
ment for obtaining substantial justice and 
a scientific jurisprudence, and in opposition 
to what he regarded as unwise and danger- 
ous attempts to trammel and hamper the 
law by legislative enactments. To him 
more than to any other one man, is due the 
defeat of the attempt to adopt a Civil Code 
in the state of New York, which undertook 
to put into rigid statutory form the common 
law of that state and which he believed 
would be a step backwards, and not a step 
forwards, in the history of our jurisprudence. 
His views on this general subject were very 
fully expressed in the address which he 
delivered before the Virginia State Bar 
Association, in 1889 —an address which 
shows Mr. Carter at his best in its wonder- 
ful command of language, its happy and 
forceful use of apt quotations, its trenchant 
and vigorous argumentation, and its high 
idealism in thought and tone. Whether one 
agree or disagree with his views on the gen- 
eral subject, one cannot but be lost in .ad- 
miration at the power, the learning, and the 
persuasive earnestness of his presentation of 
the subject. 

The exalted view which Mr. Carter took 
of the object and function of jurisprudence is 
well set forth in this address before the Vir- 
ginia State Bar Association, where he says: 
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“What is this thing which we call the 
law? Upon subjecting these rules to scru- 
tiny, we at once perceive that they are 
affected with a moral character — that they 
are, or ought to be, just. The judge, in the 
performance of his function of declaring the 
law, seeks for that rule which is dictated by 
what is called justice. . . . The masters of 
human thought, after ages of endeavor, are 
able to carry us but a single step in ad- 
vance; but the steps are, nevertheless, grad- 
ually taken and we thus approach, by slow 
and almost imperceptible stages, towards 
that knowledge of abstract and absolute 
justice which human reason will never 
reach, but after which it forever aspires. 
We may in despair abandon the search into 
this hidden reality; but let us never forget 
that it is a realitv, or become insensible to 
its transcendent importance. Some ability 
to understand and apply it is given to all; 
and we share the possession in proportion to 
the earnestness and fidelity with which we 
cultivate the higher faculties of our nature, 
and seek to hold converse with the spirit 
of justice. Poor, indeed, will be the law- 
giver or the judge who does not at every 
step draw inspiration from this fountain, 
and acknowledge that he is not a maker, 
but a seeker, among divine sources, for 
preéxisting truth.”’ 





And, again, he says, speaking of ‘‘the 
law,”’ that 


“It possesses as an essential feature a 
moral character; that it springs from and 
reposes upon that everlasting and infinite 
Justice which is one of the attributes of 
Divinity; and that it is so much of that 
attribute as each particular society of men 
is able to comprehend and willing to apply 
in human affairs.”’ 


It was because he believed that the re- 
duction of the law to rigid statutory form 
tended to make it a set of arbitrary rules 
not based upon justice, and not capable of 


being molded by judicial tribunals into con- | 
formity with their standards of justice, that | 








he was opposed so intensely to codification | 


of the principles of jurisprudence. He did 
not, of course, claim that the courts always 
attained to the true standards of justice; 
but admitted that the courts were fre- 
quently misled by temporary misconcep- 





tions into departures from true justice. 
His view, however. was that the courts 
would tend to give expression to the highest 
form of justice which the public opinion of 
their generation should point out to them, 
and that the courts are better adapted to 
giving expression to the highest standard of 
justice of their generation than is the legis- 
lative body. 

I have undertaken to speak of Mr. Carter 
as a lawyer and not as a citizen or a man. 
I cannot, however, refrain from adding a 
few words of tribute to his character in 
these regards. 

As a citizen, he brought to the consider- 
ation of all public questions the same earn- 
estness and intensity of conviction which 
characterized him as a lawyer without, how- 
ever, any of the bias which, of necessity, 
more or less influenced his judgment in his 
professional capacity. In dealing with pub- 
lic questions and with his duty as a citizen 
with regard to those questions, he was sin- 
gularly open-minded and free from preju- 
dice. At a late period of his life, he threw 
off the ties which had bound him to the 
party of his early manhood because he be- 
came convinced that the opposite party 
stood for economic principles which ap- 
pealed to his judgment, his reason, and his 
conscience. He never, however, became a 
party man, but held himself at all times 
free to act as his sense of duty required in 
each successive political contest between the 
parties. 

In municipal matters he was one of the 
first to take the ground that party lines 
should not be allowed to interfere with the 
selection of the best and ablest administra- 
tors of city affairs. His voice and his influ- 
ence were always ready in the cause of 
good government, and no one was more 
potent than he in influencing his fellow- 
citizens for right and against the wrong. 

Courageous, absolutely unselfish, and dis- 
interested, he threw himself without reserve 
into the struggle whenever it appeared that 
he could accomplish results for the welfare 
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of city, state, or nation. He never held an 
elective office, so far as I know, and never 
was a candidate for public office, so far as I 
know. He was content to be a private 
citizen. No office within the gift of the 
people would have added to his honor or 
reputation, though he might have achieved’ 
a position in the history of the nation which 
would have perpetuated his name and mem- 
ory beyond the short period during which 
the reputation of the lawyer remains a 
recollection or a tradition. 

As a man, Mr. Carter was a remarkable 
example of the combination of strength of 
character with gentleness and geniality; 
outwardly dignified and, apparently, even 
stern at times, he was affable, kindly, 


courteous, and generous to all who came 
He was singu- 


into close contact with him. 





larly simple-minded in his habits and tastes. 
Notwithstanding the intensity of his con- 
victions — to which I have already so fre- 
quently alluded — his judgments as to his 
fellow-men were charitable to a fault; he 
seemed to always see the best side of every 
man’s character. Sincere, honest, and out- 
spoken himself, it was hard for him to 
believe that other men were not equally 
out-spoken, honest, and sincere. He seldom 
spoke harshly of individuals, however bit- 
terly he might denounce their views or their 
conduct. 

Mr. Carter’s character as a lawyer, a 
citizen, and a man, may be summed up in 
the one phrase: Devotion to duty; duty to 
his client; to his profession; to the common- 
wealth, and to his fellow-men. 

New York, N.Y., November, 1905. 
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THE INSURANCE INVESTIGATIONS 


‘What shall the harvest be.”’ 


By CHARLES BULKLEY HUBBELL 


HE investigations that have been under 

way in connection with the conduct 
of the Life Insurance Companies in this city 
during the last few months have done more 
to break down confidence, not only in this 
particular kind of business, but in the con- 
duct of all corporations in this country, 
than anything that has occurred since we 
reached any considerable commercial impor- 
tance. This shattering of confidence pre- 
vails to quite as great an extent in Europe, 
where our securities have been so largely 
held, as at home. The protests that have 
been registered in the various states where 
elections have recently been held, were 
emphasized, I have little doubt, by the 
outraged feelings of thousands of men who 
desired to rebuke the genteel grafters who 
had so shamefully abused the positions of 
trust they held in these corporations. The 
extension of the same lack of confidence, it 
is believed by many, has largely contributed 
to the nervous condition that prevails at 
the present time in the financial world. 
The trustees of a life insurance company 
sustain the most delicate fiduciary relation 
to those supposed to be benefited by such 
institutions that it is possible to create. 
For this reason men who have been sup- 
posed to be above temptation, of estab- 
lished and tried character, and with an 
abundance of this world’s goods, have been 
placed in the boards of trustees of these 
institutions. Their names have been set 
forth in the daily press for vears as a guar- 
anty of the absolute good faith and business- 
standing and methods of such companies. 
These men had the unlimited confidence of 
their fellow-men. And it is only fair to say 
that most of themdesertedit. Was it strange, 
then, that it was easy to persuade men to 
make all manner of sacrifices to provide 
against the day when their loved ones could 








no longer rely upon their labors for their daily 
bread, by entrusting their savings to these 
trustees; or was it strange that millions of 
dollars, so many that we can scarcely com- 
prehend their number, flowed into the 
coffers of these supposedly beneficent insti- 
tutions? The more millions that a given 
company accumulated, the more certain was 
it that still more would follow. It was like 
the snow-balls that, as boys, we started 
rolling down some gentle slope. 

Many of these companies have ingen- 
iously and industriously advertised that 
their business methods in caring for the 
savings of the poor are more profitable and 
safer than those of savings-banks, and that 
their bonds and policies are ‘‘as good as 
Government bonds,’’ while at the same time 
providing sustenance for the widow and the 
orphan, when the bread-winner has passed 
away. What a mockery there is in these 
words in the light of the hideous revelations 
that have, during the last few months, been 
made familiar to the world. The three 
great companies that have thus far ‘had 
their methods and true inwardness revealed 
to the public, have in effect held themselves 
out to be mutual companies, that is, if that 
word has any legal significance, that they 
are operated for the exclusive benefit of the 
insured and the beneficiaries of such. The 
business of such companies has been man- 
aged by the officers and directors, much as 
the business of the savings-banks has been 
managed by similar officers, with little 
knowledge on the part of the insured as to 
how the funds were handled which became so 
vast, by reason of their tremendous aggre- 
gate, as to quiet any desire for information, 
if such ever existed. In other words, there 
was a condition established of absolute trust. 

In March of the present vear a committee 
of policy-holders of the Equitable Life Assur- 
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ance Society was appointed to take such 
action as might be considered best to bring 
about a mutualization of the company. 
These efforts finally became merged in the 
investigations that are still under way. 

It is not the purpose of this article to 
review the evidence taken by the various 
committees, or reported by the State Exam- 
iner, except so far as it may be necessary 
to discuss the questions of recovery of 
moneys improperly disposed of, and the 
possible punishment of offending trustees 
for felonious breach of trust. Some of the 
facts brought out by the investigation, or 
known to exist, are as follows: 

The presidents of these companies, receiv- 
ing as annual salaries, some of them three 
times as much as is paid the president of 
the United States, have loaned to each 
other large sums of money belonging to 
their respective companies, at much less 
than the prevailing rates of interest; direc- 
tors of these companies have engaged in 
syndicate operations in the purchase of 
stocks and bonds, in which their companies 
were interested — themselves taking profits 
that should have gone to the companies. 
One of the directors of one of the compan- 
ies, not known to be a practising lawyer, 
whose duty it was to contribute all that was 
valuable in his equipment, without reward, 
makes a contract with his company by the 
terms of which he was to receive the snug 
income of $20,000 per year, and did actu- 
ally receive such sum for many years. Of 
what the services of this eminent statesman 
consisted except “giving valuable advice on 
numerous occasions,”’ has not yet appeared. 
If every director of a charitable, philan- 
thropic or eleemosynary institution is to be 
permitted to withdraw from the funds of 
the society that he is supposed to serve 
gratuitously, large annual retainers, such 
institutions will have to be very wary about 
inviting members of the legal profession to 
serve on such boards. Happily, however, 
this is the first conspicuous example of such 
miserable graft. 





To continue this interesting inventory of 
misdemeanors — large sums of money, in ° 
one case $100,000, were given by a director 
to some person in the employ of the com- 
pany, without a voucher passing, and with- 
out the person who paid the money being 
able to explain where it went or for what 
purpose it was used; great sums were con- 
tributed by these companies to the cam- 
paign expense funds of political parties, and 
expensive establishments were maintained 
at State Capitols for the purpose of housing 
and entertaining legislators, while other 
large sums, hundreds of thousands of dollars, 
were paid for ‘‘legal expenses” in no way 
explained or satisfactorily accounted for, 
but which it may be fairly inferred were 
used to fill the greedy maws of the 
“black horsemen.”’ Banking and _ trust 
corporations were formed by these great 
insurance companies, in which their own 
trustees were installed as officers at high 
salaries and with which the insurance com- 
panies maintained constant relations, which 
did not always inure to the benefit of the 
poor policy-holder whose money furnished 
the capital for these subsidiary institutions, 
but which did furnish channels through 
which the trustees could and did conduct 
profitable transactions for themselves. This 
system of “‘profitable opportunities” grew 
so slowly and so insidiously, that it came to 
be regarded as legitimate and respectable, 
and the men who had been brought up in it 
saw no possible harm in it, until they were 
conscious of an outraged public sentiment 
that has become universal and overwhelming. 

It is not necessary to further enumerate 
the offenses against good morals and the 
fiduciary relations, as they are now matters 
of record and are known to all. But when 
the record is all in, what can be and what 
shall be done about it? 

As to the civil end, there would seem to 
be little doubt that all these vast sums that 
were not used for the legitimate legal require- 
ments of the companies, can be recovered 
from those who improvidently or improp- 
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erly expended them, and that all moneys 
received by directors of the companies in 


transactions where the company should 
have benefited, are recoverable, and doubt- 
less will be recovered. It is an elementary 
principle that all persons who stand in a 
fiduciary relation to others must account for 
all the profits made upon money in their 
hands, by reason of such relation, and that 
agents, guardians, directors of corporations, 
officers of municipal corporations, and all 
other persons clothed with a fiduciary 
character, are subject to this rule. (Perry 
on Trusts, 3d Edition, Section 430). Our 
courts of law generally treat the directors 
as agents. Courts of equity, however, treat 
them as trustees and hold them to a strict 
account for any breach of the trust relation. 
For all practical purposes, they are trustees, 
when called upon in equity to account for 
their official conduct. Bosworth v. Allen, 
158 N.Y., 155. 

It was held by the late Presiding Justice 
Van Brunt, in the case of Beers v. The New 
York Life Insurance Company, reported in 
the 66th of Hun, that the company had no 
right to pay the retiring president a salary 
for the remainder of his life, at the rate of 
$37,500, in consideration of advice and 
counsel that he might render, and it will 
be not at all surprising if the vast sums paid 
to some of these presidents in excess of 
what any man legitimately earn 
in any such are recoverable. 
There certainly must be some point at which 
appropriation of funds of a quasi philan- 
thropic institution, in the form of salaries, 
amounts to sequestration, to use the least 
offensive term applicable. It is only a 
question of where the line of cleavage comes 
between fair and generous compensation, 
and fraudulent appropriation. 

In addition to the civil liability that these 
directors will have to face, is there a penal 
liability that can be enforced? This is the 
question that is being asked at this particu- 
lar time. That question must. of course, be 
determined by the penal statutes of this 


could 
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state. In order to constitute embezzlement, 
the accused must occupy a clearly defined 
fiduciary relation, and the property improp- 
erly disposed of must belong to his princi- 
pal and come to the possession of the 
accused by reason of such employment; 
embezzlement has been defined as a criminal 
breach of trust, although the same author- 
ities are careful to point out that every 
breach of trust is not embezzlement. 

The penal statutes of this state, however, 
have included embezzlement in the provi- 
sions which relate to larceny, and Section 
528 of the Penal Code, in defining larceny 
reads as follows: 

‘““A person who, with the intent to de- 
prive or defraud the true owner of his 
property or of the use and benefit thereof, 
or to appropriate the same to the use of the 
taker, or any other person, either 

‘‘r. Takes from the possession of the true 
owner or of any other person; or obtains 
from such possession by color or aid of 
fraudulent or false representations or pre- 
tense . . . or appropriates to his own use 
or that of any person other than the true 
owner, any money, personal property, thing 
in action, evidence of debt or contract, or 
writing of value of any kind, or 

‘2. Having in his possession, custody or 
control as a bailee, servant, attorney, agent, 
clerk, trustee or officer of any person, asso- 
ciation or corporation, or as a public officer, 
or as a person authorized by agreement or by 
patent, either to hold or take such posses- 
sion, custody, or control, any money, prop- 
erty, evidence of debt or contract, writing 
of value of any nature, or thing in action 
or possession, appropriates the same to his 
own use or that of any other person other 
than the true owner or person entitled to 
the benefit thereof, steals such property 
and is guilty of larceny.” 

Formerly there was much difficulty in 
bringing the crime of embezzlement within 
the inclusion of the larceny provision, but 
the present form of the statute quoted 
would seem to clearly accomplish that. 
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Mr. Justice Danforth said in the case of 
the People v. Dumar: 

... The Penal Code recognizes that 
the moral guilt of the two offenses was the 
same and swept away the theory by which 
the court had felt constrained to distin- 
guish them in principle. By it larceny is 
so treated (Chapter 4) as to include not 
only the offense as defined at common law 
and by 2 R.S., 679, 690, but also embezzle- 
ment, obtaining money by false pretenses, 
and felonious breach of trust.” ‘ 

The offenses committed by these life 
insurance directors, in just the form that 
they now appear, are to be dealt with for 
the first time in our courts, in applying these 
provisions of the Penal Code. It is diffi- 
cult and, perhaps, unwise to undertake to 
define fraud, lest, as Howenden once 
observed, ‘“‘by making the definition too 
exclusive and inclusive, opportunities for 
avoiding the consequences of fraudulent 
purposes and acts would be furnished by 
trimming and shading the fraudulent trans- 
action so as to escape the consequences of 
their fraud.’’ Lord Hardwicke has written 
to the same purpose and effect. Take, for 
instance, the transactions between the presi- 
dents of two of the companies under in- 
vestigation, where a treaty of reciprocity 
was established, by the terms of which 
President Jones loaned President Smith and 
President Smith loaned President Jones (I 
don’t like to mention their names) $200,000, 
or whatever the sum may have been, at one 
or one and one-half per cent interest, when 
the prevailing rate was two and one-half 
or three per cent, which last-mentioned rate 
was the one that the presidents were under 
obligations to their cestui que trusts to pro- 
cure. Must it not follow that the fraudulent 
acts by which the beneficiaries of the com- 
pany were cheated out of the difference 
between one and one-half per cent and the 
prevailing rate, had their money withheld, and 
that it was by a most devious process perverted 
to the use of persons making these loans? 





The acts of ‘the high financier’? must 
square with the penal provisions referred 
to, and it is difficult to see how any ingenuity 
of counsel can bring about any other result 
than punishment. The essence of the 
offense is fraud, and in the final analysis of 
these transactions, fraud must appear in the 
clearest outlines. 

There is still another section of the Penal 
Code that may be applicable to some of the 
transactions of these insurance directors 
which have now become a matter of record. 
Section 168 of the Penal Code defines con- 
spiracy as follows: 

‘“‘If two or more persons conspire either: 

‘4. To cheat and defraud another out of 
property by any means which are in them- 
selves criminal or which, if executed, would 
amount to a cheat, or to obtain money or 
any other property by false pretenses .. . 
each of them is guilty of a misdemeanor.”’ 

The situation furnishing the basis for the 
consideration of principles of common law 
rests upon the theory that the directors of 
a corporation are practically trustees, with 
the whole body of policy-holders as cestit 
que trusts. 

These two provisions of the Penal Code, 
it would seem, must be laid down against 
the acts of the trustees of the life insurance 
companies now under investigation. If evi- 
dence to the same effect as the testimony 
already taken, shall be given before our 
Grand Jury, it is difficult to see how the 
offenders can escape the consequences of 
their acts. If it is found, however, that 
these provisions of the Penal Code are not 
applicable to the offenses under considera- 
tion, it will be high time then to recast some 
of our Penal Statutes. If it can be found 
that federal supervision of life insurance 
is within the functions applicable to inter- 
state commercial relations, an important 
safeguard will be established. 


New York, N.Y., November, 1905. 
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DISSENTING OPINIONS 


By WiLiiam A. BowEN 


“TT would certainly be a subject of regret 

that the conclusions of the court have 
not been assented to by all of its members, 
if I did not know from its history and my 
own experience how rarely it has happened 
that the judges have been unanimous upon 
constitutional questions of moment, and if 
our decision in this case had not been made 
by as large a majority of them as has been 
usually had on constitutional questions of 
importance.”” — Mr. Justice WAYNE, in the 
Dred Scott Case. 


I 


When, on the thirtieth day of January, 
1905, the Beef Trust Case was decided by the 
Supreme Court of the United States without 
a dissenting voice, a chorus of praise and 
wonder greeted the auspicious event. This 
is significant: we are led to infer that little 
harmony obtains among the members of 
that court; and such is, indeed, the case. 

At the October Term (1904), among some 
203 reported decisions, the astonishing rec- 
ord discloses 100 dissents. Seventeen of 
these are in the form of more or less elabo- 
rate dissenting opinions. In 8 of the cases, 
four of the nine justices dissent in each; in 
12 of them, three justices in each; in 7 of 
them, two justices in each; in 18 of them, 
one justice in each. 

The preceding term (October, 1903) bears 
a similar distinction for discord. Ninety- 
four dissents appear in the 203 reported 
cases, of which sixteen were dissenting 
opinions. Four of the nine justices dissent 
in each of 5 cases; three in each of 9; two 
in each of 19; one in each of 9. 

This is sufficiently amazing. It is the 
less so, however, when the history of the 
Dissenting Opinion in this country is con- 
sidered, especially in the light of human 
prepossession for the past. Its career could 
not have begun earlier. In 1792, in the 





first case requiring deliberation which came 
before the new Supreme Court of the United 
States (Georgia v. Brailsford, 2 Dall. 402), 
every justice had and insisted upon his own 
views, and filed his separate opinion. At 
the first hearing, the court decided that an 
injunction should be granted to stay pay- 
ment ‘of a bond to its owner, a British 
subject, from whom the state of Georgia 
claimed to have confiscated it, until it 
should be determined to whom the bond 
belonged. But Justices Johnson and Cush- 
ing thought differently; each filed his dis- 
senting opinion; and thus was Judicial Dis- 
sent started upon its career. A year later, 
when the matter came up again on a mo- 
tion to dissolve the injunction, the Court 
thought it ought to be dissolved; not so, 
however, Justices Iredell and Blair. They 
had concurred before, but now they filed 
dissenting opinions, protesting vigorously 
against the dissolution of the injunction. 

Evils, once grounded, persist rather by 
good nature than by ill. Abuses are more 
readily condoned than created. With that 
good-natured deference to the past which 
distinguishes the law above all other sciences, 
the precedent our early great ones made has 
been, in accordance with the principle we 
have just noticed, duly fortified and multi- 
plied. When Taney came into his seat, he 
found the Dissenting Opinion already en- 
trenched; ‘‘it has,’’ he says in a great case, 
in 1838, having then occupied his place but 
a year — and there is a note of apology 
and excuse in the words which cannot fail 
to be observed — ‘‘it has, I find, been the 
uniform practice in this court, for the 
justices who differed from the court on 
constitutional questions, to express their 
dissent. In conformity to this usage, I 
proceed to state briefly the principle on 
which I differ.” 

What authority this usage now has and 
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whither the conformity thereto is now 
tending, we have seen from the record of 
the last two terms of the Supreme Court. 

At the former of those terms, a celebrated 
case was decided, which exhibits so curi- 
ously and so frankly the evils of that prac- 
tice, that an analysis thereof should be 
highly interesting, and most instructive. 

As all the world knows, the respective 
owners of two great competing railroad sys- 
tems turned over a controlling amount of 
the stock of each road to a third corpora- 
tion, organized for the purpose, in exchange 
for shares of the stock of the latter; thus 
placing both systems under the single man- 
agement of the directors of the third cor- 
poration, and giving to the stockholders of 
each road an interest in both. But the 
Sherman Act, passed for the “‘ protection of 
trade and commerce against unlawful re- 
straints and monopolies,” invalidates every 
monopoly, and every contract, combination, 
trust, and conspiracy, in restraint of trade 
or commerce among the states, with foreign 
nations, and in all such territory as to 
which Congress may regulate commerce, 
and makes a violation-of the act a crimi- 
nal offense. The government accordingly 
brought suit to enforce this law against the 
corporations involved. 

To the lay mind, no doubt this situation 
would seem extremely simple; but at least, 
whether simple or obscure, the lay mind may 
rightly expect, in a matter of such striking 
public interest, that the law, whatever it is, 
be declared so clearly, so surely, and so 
finally, that he who runs may read. Let us 
look at the spectacle which this case pre- 
sents. 

First and chief, the law of the land on 
the great issues there involved was settled 
by a minority of the Supreme Court. Of the 
five who decide the case for the court, only 
four agree on the controlling principles 
which are to guide and restrain the great 
enterprises of the future; the fifth enters a 
protest which for the vigor of its dissent has 
never been surpassed by any dissenting 





opinion. Besides this, two dissenting opin- 
ions are filed, in which the remaining four 
justices concur, and in which they declare 
their brethren quite mistaken at all points. 
The chief consideration in the case was 
whether the Sherman Act condemns not 
only those restraints on commerce which are 
unreasonable and injurious, but all restraints 
whatever. The minority hold that it applies 
to all restraints whatever, and this is now 
the law of the land. But with this vital 
decision, all the other judges wholly dis- 
agree. 

This is not all. At all points the separate 
opinions filed reveal the same hopeless con- 
fusion. The court decides that the mere 
existence of a combination constitutes a re- 
straint on commerce. Mr. Justice Holmes, 
dissenting (with whom agree Mr. Chief Jus- 
tice Fuller, Mr. Justice White, and Mr. 
Justice Peckham on every point in the 
case), maintains, on the contrary, that the 
mere existence of a combination is in itself 
no restraint, but that something must be 
done in furtherance thereof. 

The four judges for the court hold that 
any agreement preventing competition re- 
strains commerce, that it need only be 
shown that it tends to restrain commerce, 
or competition, not that it really will result 
in a total suppression or a complete monop- 
oly, and that to restrict free competition is 
to restrain free commerce. The four dis- 
senting judges, however, contend that the 
act has nothing to do with fostering com- 
petition; that it does not contemplate com- 
petition at all; that otherwise any two per- 
sons forming a partnership for an export 
trade would be liable criminally under the 
act; that a mere indirect influence on com- 
merce of such an agreement as the one in 
question does not justify such a law; that if 
the principle laid down by the court be 
logically pursued, it will result that any 
influence, even the personal influence of one 
man, due to his eminent capacity or experi- 
ence, whereby, though he owned but one 
share of stock in each road, he might be 
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able to dictate policies and so restrain com- 
petition between them, will be unlawful, 
and that upon such a principle there is no 
phase of life in which Congress might not 
interfere. 

The court holds that the agreement in 
question restrains “‘that freedom of com- 
merce which Congress intended to recognize 
and protect, and which the public is entitled 
to have protected’’; that the trade which is 
to be protected against restraint is the trade 
of the general public, and that the combina- 
tion of these two roads is a restraint of such 
trade and a monopoly within the meaning 
of the act. The four dissenting judges, 
however, contend that the act has no such 
meaning, but that contracts in restraint of 
trade are only those restraining the trade of 
one of the contracting parties, not that of the 
general public; that the contract here is, 
therefore, not a contract in restraint of 
trade, because the restraint is not on the 
trade of the parties to it, but on that of 
others; that the inhibition against restraint 
of trade ‘‘simply requires that a party’s 
freedom in trade between the states shall 
not be cut down by contract with a stran- 
ger’’; that the combination in question must 
be considered, if anything, a monopoly, but 
it would be unreasonable to condemn every 
combination which monopolizes; for if it is 
valid to grant exclusive powers to one rail- 
road, a combination of two railroads obtain- 
ing thereby exactly the same powers as 
might be lawfully granted to the one, should 
be valid also; that the principle announced 
by the court, if developed, would condemn 
a charter granted to one company to oper- 
ate two new and competing roads, bought 
by it; that it would be absurd to send Mr. 
Morgan to prison ‘for buying as many 
shares as he liked of the Great Northern 
and the Northern Pacific, even if he bought 
them both at the same time and got more 
than half the stock of each road’”’; and yet 
that result would follow from the decision 
of the court; that ‘“‘the Act of Congress will 


not be construed to mean the universal dis- | 





integration of society into single men, each 
at war with the rest, or even the prevention 
of all further combinations for a common 
end”’; and that if the decision of the court 
is correct, “‘then a partnership between two 
stage-drivers who had been competitors in 
driving across a state line, or two merchants 
once engaged in rival commerce among the 
states, whether made after or before the 
act, if now continued, is a crime.” 

The court holds that the question is one 
of commerce, and that Congress had power 
to regulate commerce in the way attempted 
by the act. Mr. Justice White, with whom 
the other dissenting judges agree, maintains 
that this is no question of commerce, but 
merely of the ownership of stock in a rail- 
road. 

The court holds that no action of a state, 
granting a charter authorizing a combina- 
tion like the present, can be valid as against 
an act of Congress; the dissenting judges 
maintain that the state law must govern 
where the question is simply, as here, one 
of ownership of stock in a state corporation. 
The court decides that the power to regu- 
late commerce includes the power to regu- 
late the ownership of the instruments of com- 
merce; the dissenting judges hold that it 
does not; they make a distinction between 
those instruments and the ownershtp of them, 
and contend that while Congress may regu- 
late the former, the latter is a mere matter 
of private property, beyond the interference 
of Congress, and wholly within the purview 
of the states. The court holds that such 
power has in this case been validly exercised 
by Congress; but the dissenting judges 
maintain that even if Congress had such 
power, it has not been validly exercised by 
the act in question. 

The decree in the case, affirmed by the 
Supreme Court, while it forbids the use of 
the stock of the holding company, authorizes 
the return of their stock to the original 
owners, and does not restrain them from 
exercising the control resulting from such 
ownership. The dissenting judges consider 
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this decree erroneous, even granting that 
any decree ought to issue, and they say of 
the arrangement condemned by the court 
that they ‘‘fail to perceive why it should be 
left to produce its full force and effect in 
the hands of the individuals by whom it 
was charged the conspiracy was entered 
1) a! 


II 


The truth is, Law is at best the least 
exact of all the sciences. It is but the 
Science of Opinion. It speaks with no in- 
herent authority, as Mathematics does. We 
may with confidence assert, and the author- 
ity of the assertion defend against the 
world, that the whole is equal to the sum 
of its parts. This can no more be ques- 
tioned in France than in England; but 
nothing so certain can be predicated of 
Law. In one of those countries, the pre- 
sumption of innocence may lie at the 
foundation of criminal jurisprudence; but 
in the other, the presumption of guilt may 
have the same force of law. At best it is 
but temporary and adaptable; nothing is so 
mutable; nothing improves so much with 
age. The sole authority it has it derives 
aliunde; about it must be thrown all possible 
sanctions; and courts must be bolstered with 
a respect not always warranted by the men 
who compose them. Thus it is that the 
decisions of a bad judge are as good law, 
in his jurisdiction, as those of a good judge. 
The authority of courts is not dependent 
upon their wisdom, but is factitious and con- 
ventional merely; and the consequence is, 
that they who sit in the seats of judgment 
wield a vast but unstable power, which may, 
like fire, benefit or blight. Happily, in those 
countries where the people hold the law- 
making power, Law, if it be unjust, is 
easily changed; but if it be uncertain, the 
end is anarchy alone. It is not of so great 
importance, therefore, in such countries, 
that Law be just, as that it be sure. A bad 
but certain decision is not so dangerous to 
the permanence of courts as a good but 





vacillating one. The fundamental security 
of all peoples lies, not in the justice, but in 
the certainty, of their laws. The tyranny 
of all Inquisitions, all Star Chambers, all 
Councils of Blood, lies, not in the iniquity 
of their judgments, but in the irresponsible 
freedom of their wills, the absence of un- 
questionable principles binding their minds, 
and the consequent inability of every sub- 
ject of their power, however willing, so to 
order his conduct as to escape. The first 
duty of judges is, therefore, to render more 
exact that science of which they are the 
chief professors; and in so far as they dis- 
courage its slow and painful progress to that 
end, they undermine the foundations of its 
authority and menace the security of the 
people. 

If these simple and obvious principles are 
indeed of any validity, then the Dissenting 
Opinion is of all judicial mistakes the most 
injurious. Its effect on the public respect 
for courts is difficult to exaggerate. It is, 
happily, a habit of the public mind to 
regard the judiciary as the worthy and safe 
repository of all legal wisdom; but this re- 
spect must receive a sad shock when every 
court is divided against itself, and every 
cause reveals the amateurish uncertainty of 
the judicial mind. It is not to be dreamed 
that all men should be of one mind. But it 
is surely to be expected that the wranglings 
of our judges be at least decently veiled. 

Obviously, if the Dissenting Opinion is 
injurious at all, it will be most unfortunately 
so in those cases which are of the greatest 
public moment. Yet it is the almost un- 
believable fact, that it is the uniform justi- 
fication of dissenting judges that the im- 
portance of the case warrants and demands 
their dissent. ‘‘I am unable,” says Mr. 
Justice Brewer, in Perry v. Haines (1903), 
‘to concur in the opinion and judgment in 
this case, and deem the matter of sufficient 
importance to justify an expression of my 
reasons therefor.” Mr. Justice Harlan, on 
December 12, 1904. in Western U. Tel. Co. 
v. Pa. R.R. Co., explains his dissenting 
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opinion thus: ‘‘Jn view of the importance of 
these cases, I do not feel that any dissent 
from the opinion and judgment of the court 
should be expressed unless the grounds of 
such dissent be fully disclosed.” And so 
recently as April 10, 1905, in Muhlker v. 
Harlem R. Co., 197 U. S. 544, Mr. Justice 
Holmes, dissenting, says: ‘‘I regret that I 
am unable to agree with the judgment of 
the court, and as it seems to me to involve 
important principles I think it advisable to 
express my disagreement and to give my 
reasons for it.”’ 

Therefore, it is that in the history-making 
cases, of which but a few punctuate a cen- 
tury, our courts have been most infirm, 
most vacillating, most confused. Let us 
look for a moment at that one in which the 
consequences of the Dissenting Opinion have 
been the most deplorable in the history of 
American jurisprudence. 

In 1834, a negro slave was taken by his 
master, an army surgeon, from the state of 
Missouri, a slave state, to a military post 
at Rock Island, in [llinois, a free state, and 
was there held until 1836, when he was 
removed to Fort Snelling, another military 
post, located in that part of the Louisiana 
Purchase lying north of latitude 36 degrees 
30 minutes north, and, under the Missouri 
Compromise, free soil. There he was held 
until 1838, when he was again removed, 
this time with his wife, a slave, whom he 
had married in 1836, at Fort Snelling, with 
his master’s consent, together with their 
child, to the state of Missouri, where they 
ever since lived. He now claimed his free- 
dom, on the ground that, having become 
free by reason of his enforced residence in a 
free territory and in a free state, his return 
to a slave state could not change his status 
as a free man. 

To this contention, his then owner re- 
plied that the Circuit Court of the United 
States, in which suit was brought, had no 
jurisdiction of the matter, because Dred 
Scott was not a citizen of the state of Mis- 
souri, being a negro of African descent, 








whose ancestors were of pure African blood, 
brought into this country and sold as negro 
slaves. 

The Circuit Court decided against this plea, 
and directed the case to proceed. On the 
trial, the Court instructed the jury that the 
law was with Scott’s owner, and they found 
that Scott was still a slave. Thereupon, he 
took his case to the Supreme Court of the 
United States. 

Men now promised themselves that the 
meaning of their Constitution, the powers 
of their government, the status of their 
slaves, were about to be peaceably but 
finally settled. Public excitement, the cru- 
cial character of the issue, and the peace of 
a torn country, demanded that now, if ever, 
the voice of law should be firm and calm. 
“It may with truth be affirmed,” says Mr. 
Justice Daniel, in this case, ‘‘that since the 
establishment of the several communities 
now constituting the states of this Confed- 
eracy, there never have been submitted to 
any tribunal within its limits questions sur- 
passing in importance those now claiming 
the consideration of this court.” 

Let us see how that court met its high 
responsibility. 

The following analysis of the decision in 
this famous case is, we trust, sufficiently 
luminous: 


First.—WHETHER THE QUESTION OF JURIS-— 
DICTION CouLD BE CONSIDERED. 

TANEY (for the court): Yes. 

Netson: Such consideration is not neces- 
sary, even though proper. 

Grier: As the decision is ultimately 
against Scott, it matters little whether it 
goes upon the merits or on a question of 
jurisdiction. 

CaMPBELL: Unimportant. 
at once to the merits.) 

Catron: No. Scott had won on this point, 
hence he has nothing to complain of, and 
the other side had waived its right to make 
the point, by pleading over on the merits. 

McLean: Same opinion as Justice Ca- 


(He proceeds 
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tron’s. (Characterizes the Chief Justice’s 

position as ‘‘rather sharp practice.’’) 

Curtis: Yes. 

SECOND. — WHETHER THE FEDERAL CourRTS 
HAD JURISDICTION; 4.€., WHETHER A 
DESCENDANT OF NEGRO SLaAveEs, Him- 
SELF FREE or Not, Coutp BE a 
CITIZEN.” 

TanEY: No; even though he were a free 
negro himself. 

McLean: Yes; if the question is open to 
discussion (which he denies). 

Curtis: Yes. The court had jurisdiction, 
so far as concerned the showing as to the 
ancestry of Scott; for he might still be a 
descendant of negro slaves, and yet, if 
himself a free negro, he was a citizen of 
Missouri; and if of Missouri, then of the 
United States. 

THIRD. — WHETHER A CITIZEN OF A STATE 
IS THEREBY A CITIZEN OF THE UNITED 
STATES. 

Taney: It does not by any means follow, 
because he has all the rights and privileges 
of a citizen of a state, that he must be a 
citizen of the United States. 

Curtis: Every free person, born on the 
soil of a state, who is a citizen of that state 
by force of its constitution or laws, is also 
a citizen of the United States. 

FourtH. — Tue Court HAvinG No JuRIs- 
DICTION, WHETHER IT OUGHT TO PRO- 
CEED TO THE MERITS. 

TANEY: Yes. 

Curtis: On so grave a subject as this, I 
feel obliged to say, that in my opinion such 
an exertion of judicial power transcends the 
limits of the authority of the court. I do 
not hold any opinion of this court, or any 
court, binding, when expressed on a ques- 
tidn not legitimately before it.... A 
great question of constitutional law, deeply 
affecting the peace and welfare of the coun- 
try, is not, in my opinion, a fit subject to be 
thus reached. 

McLean: It is true this was said by the 
court, as also many other things which are 
of no authority. Nothing which has been 





said by them, which has not a direct bearing 

on the jurisdiction of the court, can be con- 

sidered as authority. I shall certainly not 

regard it as such. 

FirtH.— WHETHER THE Missouri Com- 
PROMISE WAS CONSTITUTIONAL. 

Taney: No. The power to make “needful 
rules and regulations respecting the terri- 
tory” includes nothing but the Northwest 
Territory, and is anyway not a power to 
legislate or govern; and such a law more- 
over, would deprive the slave-owner from 
other states of his property on entering the 
territory, without due process of law. 

Catron: No. The above reasoning is 
erroneous. The Missouri Compromise Act 
is void because it attempts to repeal that part 
of the treatv of 1803 which guarantees to 
the inhabitants of the Louisiana Purchase 
protection of their liberty, property, and 
religion, and because it effectually excludes 
slave-owners from that territory. 

McLean: Yes. Under the constitutional 
power to make ‘‘needful rules and regula- 
tions respecting the territory,’ Congress has 
ample legislative power over the Louisiana 
Purchase; that even without it, ‘‘if there be 
a right to acquire territory, there necessarily 
must be an implied power to govern it’’; 
that in prohibiting slavery, the Missouri 
Compromise Act neither forfeited property 


‘nor took it for public purposes. 


Curtis: Yes. To the same effect as 
McLean, and in addition that the act 
operated on status, and not on property 
rights at all. 

StixtH. — WHETHER Scott BECAME FREE 
AFTER HavinG LIveED IN FREE ILLINOIS. 

TaNnEY: No. Because his status as a 
slave had already been acquired in Missouri. 

Netson: No. It is optional with Mis- 
souri whether to recognize the law of 
Illinois, and as a Missouri court had already 
decided this question against Scott, the 
Supreme Court was bound by its decision. 

GriER: Because the decision of the Mis- 
souri court had not been specially pleaded, 
it was improper to consider it at all. 
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McLean: Yes. The voluntary act of the 
master in removing the slave to Illinois pre- 
cludes any complaint on the part of the 
former as to the Illinois law; the question 
is not one of Missouri law alone, and the 
decision of the Missouri court is neither final 
nor correct; and the status acquired in 
Illinois could not be divested by a return to 
Missouri which was not voluntary. 

Curtis: Yes. To the same effect as 
McLean, and in addition that the master’s 
consent to his slave’s marriage, in a free 
state, was an effectual emancipation, not to 
be questioned by any slave state. 

SEVENTH. — THE STATUS OF THE SLAVE. 

Taney: At the date of the Constitution, 
the negro race had no rights which the 
white man was bound to respect; the negro 
was a mere chattel, an article of merchan- 
dise, and a subject of traffic; and he could 
not be considered otherwise, in law, until 
the Constitution should be changed. 

McLean: A slave is not a mere chattel. 
He bears the impress of his Maker, and 
is amenable to the laws of God and man; 
and he is destined to an endless existence. 

Two days after the inauguration of James 
Buchanan, this strange judicial spectacle 
was revealed to an awaiting world. Scarcely 
had his great successor taken his seat, before 
the voice of violent appeal spoke from 
Charleston harbor, and War was framing 
her severe and sure decree. 


III 


Of the many injurious aspects of the 
Dissenting Opinion, one of the most de- 
structive is that by emphasizing the per- 
sonal composition of courts it is subversive 
The 
more impersonal their character, the more 
willing is the respect they earn. 


of their great anonymous authority. 





It is well | 


known that the courts of least dignity, as | 
the justices’ courts, are those in which the | 
personality of the judge is the most striking | 


feature. The litigant who addresses the 
highest court in our land, however, asks, 
not the opinion of Mr. Fuller, nor of Mr. 


| 


Brewer, nor of Mr. Harlan, nor of any othe: 
man, but the judgment of the Supreme 
Court of the United States — which is 
different entity from an aggregation of nine 
distinguished lawyers. In journalism, that 
which has given to the press its mighty 
weight in the counsels of the people, is its 
anonymous character. Each editorial car- 
ries, to the ear of the public, not the opinion 
of a man, but the vast and impressive 
sanction of Journalism. The verdict of a 
jury is not the sum of twelve men’s opinions, 
but is a single, official, anonymous judg- 
ment, having the same factitious effective- 
ness which belongs to a court. That entity 
which is in the one case called a jury, and in 
the other a court, is in each a different 
thing from the sum of its members, and 
that which destroys its impersonality de- 
stroys the authority by which alone it 
lives. 

Among the forms which Dissent has taken 
the most harmful is that which may he 
called the ‘‘ Dissent of Warning.’”’ The office 
of this is to criticize the opinion of the 
court, and to warn an innocent public 
against the ills which will surely befall it if 
the court persists in its erroneous course. It 
seems strange that judges should indeed 
make such strictures on the judgments of 
their fellows; yet in the Northern Securities 
Case, in a concurring opinion more damag- 
ing than any dissent, Mr. Justice Brewer 
goes so far as to say: “I have felt con- 
strained to make these observations for 
fear that the broad and sweeping language 
of the opinion of the court might tend to 
unsettle legitimate business enterprises, 
stifle or retard wholesome business activities, 
encourage improper disregard of reasonable 
contracts, and invite unnecessary litigation.” 
And Mr. Justice Holmes, dissenting in the 
same case, says: ‘‘I am happy to know that 
only a minority of my brethren adopt an 
interpretation of the law which, in my 
opinion, would make eternal the bellum 
omnium contra omnes, and disintegrate so- 
ciety so far as it could into individual 
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atoms.” Certainly these are serious charges 
to be laid by any one at the door of our 
highest court: and coming as they do from 
the body of that court itself, their effect 
upon the public may easily be conceived. 
“T earnestly hope,’ says Justice Wayne, 
dissenting in the Slaughter-house Cases, re- 
ferring to the opinion of the court, ‘“‘that the 
consequences to follow may prove less seri- 
ous and far-reaching than the minority fear 
they will be.” 

But the most drastic treatment of this 
kind to which the court has ever had to 
submit at the hands of one of its members, 
is, perhaps, that furnished by Mr. Justice 
Harlan in Plessy v. Ferguson, 163 U.S. 556, 
in which the Jim Crow law of Louisiana 
came to be questioned. “It is to be re- 
gretted,”’ he says, “that this high tribunal, 
the final expositor of the fundamental law 
of the land, has reached the conclusion that 
it is competent for a state to regulate the 
enjoyment by citizens of their civil rights 
solely upon the basis of race. In my opin- 
ion, the judgment this day rendered will in 
time prove to be quite as pernicious as the 
decision made by this tribunal in the Dred 
Scott Case. ... The present decision, it 
may well be apprehended, will not only 
stimulate aggressions, more or less brutal 
and irritating, upon the admitted rights of 
colored citizens, but will encourage the be- 
lief that it is possible, by means of state en- 
actments, to defeat the beneficent purposes 
which the people of the United States had in 
view when they adopted the recent amend- 
ments of the Constitution. . . . The thin dis- 
guise of ‘equal’ accommodations for passen- 
gers in railroad coaches will not mislead any- 
one, nor atone for the wrong this day done.” 

Moreover, the attitude of discussion which 
the Dissenting Opinion assumes, and the 
heat of argument which it sometimes evokes, 
create naturally a tendency to travel far 
out of the law and to extend the discussion 
to all manner of subjects, political, social, 
and economic, and cause the objecting 
judges to forget that it is not their province 





to make the law, nor even to direct its 
policy, but merely to interpret it. Thus, 
concerning the political policy regulating our 
relations with the Chinese, Mr. Justice 
Brewer had this to say, in April, 1904, in a 
dissenting opinion in United States v. Sing 
Tuck: ‘Finally, let me say, that the time 
has been when many young men from 
China came to our educational institutions 
to pursue their studies; when her commerce 
sought our shores, and her people came to 
build our railroads, and when China looked 
upon this country as her best friend. If 
all this be reversed, and the most populous 
nation on earth becomes the great antago- 
nist of this republic, the careful student of 
history will recall the words of Scripture, 
‘they have sown the wind; they shall reap 
the whirlwind,’ and for cause of such an- 
tagonism need look no further than the 
treatment accorded during the last twenty 
vears by this country to the people of that 
nation.” 

A most remarkable instance of this ten- 
dency is to be found in the dissenting 
opinion of Mr. Justice Harlan in the Jim 
Crow Case, above referred to: “‘Sixty mil- 
lions of whites,”’ he says, “‘are in no danger 
from the presence here of eight millions of 
blacks. ... What can more certainly 
arouse race hate, what more certainly create 
and perpetuate a feeling of distrust between 
these races, than state enactments which, in 
fact, proceed on the ground that colored 
citizens are so inferior and degraded that 
they cannot be allowed to sit in public 
coaches occupied by white citizens?” 
‘“‘Such laws,”’ says the distinguished jurist, 
‘“‘can have no other result than to render 
permanent peace impossible, and to keep 
alive the conflict of races, the continuance 
of which must do harm to all concerned. . . . 
It is scarcely just to say that a colored 
citizen should not object to occupying a 
public coach assigned to his own race. He 
does not object, nor perhaps would he ob- 
ject, to separate coaches for his race, if his 
rights under the law were recognized. But 
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he does object, and he ought never to cease 
objecting, that citizens of the white and 
black races can be adjudged criminals be- 
cause they sit, or claim the right to sit, in 
the same public coach on a public high- 
way.” There are in the South able and 
honest men, lovers of their country, and in 
the North besides, who do consider the 
eight millions of blacks a grave and imminent 
danger, who favor their separation until they 
are prepared for social equality, and who 
will not subscribe to the learned judge’s 
lecture; and it is, at least, palpable, that 
when the Dissenting Opinion assumes the 
role of moral instruction, it will awake 
worse dissensions than those the eminent 
jurist so eloquently prophesies. 

If it is true that the effect of the Dissent- 
ing Opinion is to unsettle the law, then it 
is obvious that the more admirable the 
opinion the more unfortunate will be its 
result. Who can read the opinion of Judge 
Curtis in the Dred Scott Case — calm, ju- 
dicial, answering the arguments of the 
court with respect, and pressing his own 
with a keen regard for his duty to be fair 
at that great crisis — without wondering 
where, between the two, did indeed lie the 
right of that unhappy quarrel? From such 
admirable dissents countless others grow, 
and thus the evil propagates itself. In that 
case of Dred Scott, Justice McLean founds 
his own dissent in part on a dissenting 
opinion in a previous case of Scott’s in the 
Missouri courts; and Justice Curtis places 
his dissent in part on the same dissenting 
opinion. Moreover, Justice Curtis’s dissent 
in that case has furnished authority for 
Justice Field’s dissent in the Slaughter- 
house Cases. ‘‘The exposition,’ says he, 
“‘in the opinion of Mr. Justice Curtis, has 
been generally accepted by the profession 
of the country as the one containing the 
soundest views of constitutional law.”” And 
so late as May, 1904, the Supreme Court 
quotes this dissenting opinion of Justice 
Curtis, as Jaw, upon the power of Congress 
over acquired territory (Dorr v. U. S.) 











Unfortunately, the disproportion in num- 
bers between the instruments and the sub- 
jects of judicial power is, and must be, very 
great. The prestige of the nine men who 
judge between the seventy-six millions must 
be upon the same huge scale as this dis- 
parity. At any moment, these nine may 
be called upon to speak again on those old 
questions of North and South, White and 
Black, Nation and State, which at this mo- 
ment, no less than fifty years ago, are de- 
manding sure and calm solution. That there 
should be no difference among them at such 
a time is neither to be hoped nor indeed 
desired. But that they shall, whatever their 
differences may be, speak with the un- 
wavering and undoubting voice of Law, with 
one voice and no more, we may indeed 
both desire and expect. ‘“‘If,’’ says Justice 
McLean, on a great occasion, “the great and 
fundamental principles of our government 
are never to be settled, there can be no last- 
ing prosperity. The Constitution will be- 
come a floating waif on the billows of popu- 
lar excitement.’ Nor is the end of this 
matter, as we believe, far distant, in spite 
of the discouraging record recently main- 
tained by the Supreme Court. Every great 
case in which a harmonious decision is ren- 
dered furnishes encouragement. As we have 
said, no dissenting voice disturbed the ef- 
fectiveness of the Beef Trust decision; and 
less than two months later, the last appeal 
in the Northern Securities controversy re- 
ceived an equally harmonious settlement. 
In these important decisions we see indica- 
tions that this pernicious practice commands 
no longer even the dubious favor it has for 
sO many years enjoyed. At least one jus- 
tice of the Supreme Court will assent to the 
strictures we have ventured to make. ‘I 
think it,’ says Mr. Justice Holmes, in the 
Northern Securities Case, ‘“‘I think it use- 
less and undesirable, as a rule, to express 
dissent.” Surely this is well and wisely 
said. 


Los ANGELEs, Cat., November, 1905. 
































XUM 


FOREIGN CORPORATIONS 


699 





LIMITATIONS UPON THE POWER OF ONE STATE TO 
EXCLUDE THE CORPORATIONS OF ANOTHER 


Hon. EuGENE F. WARE 


HE Fourteenth Amendment to the 

Constitution of the United States was 
officially promulgated by the Secretary of 
State July 28, 1868. At that time the very 
celebrated case of Paul v. Virginia (8 Wall. 
168) was pending. The case was decided 
(December, 1868) before the Fourteenth 
Amendment had been developed by discus- 
sion and long before the novel interpreta- 
tion had been made of it giving us ‘‘a new 
Magna Charta,’’ as some authors very justly 
phrase it. As matters then stood the Su- 
preme Court decided that, 

‘Corporations are not citizens within the 
meaning of the first of these clauses (Section 
2, Art. 4). They are creatures of local law, 
and have not even an- absolute right of 
recognition in other states, but depend for 
that and for the enforcement of their con- 
tracts upon the assent of those states, which 
may be given accordingly on such terms as 
they please.”’ (Syllabus.) 

Thus the court in the case of Paul wv. 
Virginia went to the furthest extreme in 
recognizing the power of the states, and 
perhaps a brief citation from the opinion 
ought to be given to illustrate it. On page 
181 is the following: 

‘Having no absolute right of recognition 
in other states, but depending for such recog- 
nition and the enforcement of its contracts 
upon their assent, it follows, as a matter 
of course, that such assent may be granted 
upon such terms and conditions as those 
states may think proper to impose. They 
may exclude the foreign corporation entirely ; 
they may restrict its business to particular 
localities, or they may exact such security 
for the performance of its contracts with 
their citizens as in their judgment will best 
promote the public interest. The whole 
matter rests in their discretion.”’ 

In deciding the case of Paul v. Virginia, 





the court made no limitations and took no 
notice of the case of Insurance Company v. 
French (18 Howard, 404, decided in 1855), 
where the following is found (407): 

‘‘A corporation created by Indiana can 
transact business in Ohio only with the 
consent, express or implied, of the latter 
state (13 Pet. 519). This consent may be 
accompanied by such conditions as Ohio may 
think fit to impose; and these conditions 
must be deemed valid and effectual by other 
states, and by this court, provided they are 
not repugnant to the constitution or laws 
of the United States, or inconsistent with 
those rules of public law which secure the 
jurisdiction and authority of each state 
from encroachment by all others, or that 
principle of natural justice which forbids 
condemnation without opportunity for de- 
fense.”’ 

Therefore, in the foregoing, there were 
four limitations placed upon the power of 
a state to exclude foreign corporations: 

“LimiItaATION OnE. The burden of ad- 
mission must not be repugnant to the consti- 
tution of the Untted States.”’ 

As to this limitation, there can be no 
question of its propriety, and this is further 
exemplified by decisions hereinafter given: 

‘Limitation Two. The burden of admis- 
ston must not be repugnant to the laws of the 
United States.”’ 

This limitation is not clear, and it needs 
considerable restriction; otherwise, taken in 
its full force, it would mean that Congress 
could enact such laws as it pleased, compell- 
ing one state to admit any corporation from 
any other states. Limitation Two may be 
correct, if taken into consideration with 
Limitation Eight, hereinafter given. 

“LIMITATION THREE. The burden must 
not be inconsistent with those rules of public 
law which secure the jurisdiction and author- 
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aty of each state from encroachment by all 
others.”’ 

This limitation is not clear, and there never 
has been any decision which explains it, nor 
is it easy to imagine a state of facts to 
which the limitation might apply. 

“LIMITATION Four. The burden upon 
the foreign corporations must not violate the 
principles of natural justice which forbids con- 
demnation without opportunity for defense.” 

The above limitation is difficult to under- 
stand. To illustrate: Would South Caro- 
lina have the right to enact a law saying 
that no Kansas corporation should be per- 
mitted to do business in the state of South 
Carolina? Or could Kansas pass a law that 
neither the Standard Oil Company nor any 
any other foreign company, refining petro- 
leum, should be permitted to do business in 
Kansas? These questions have not yet 
been decided, but it would appear to violate 
the principles of natural justice, which for- 
bids condemnation without opportunity for 
defense. In other words, can the state base 
its laws upon a whim or upon local preju- 
dice, or must principles of natural justice 
govern? Suppose a black legislature to 
prevail in Mississippi, would a law be con- 
stitutional that provided that no foreign 
corporation composed of white stockholders 
should be admitted? Or suppose a state 
draws the line on religious or political 
boundaries? These questions have not yet 
been decided, and we will refer again to this 
question under the head of Limitation Ten. 

In 1885 the United States Supreme Court 
decided the next case bearing upon this 
subject (Cooper v. Ferguson, 113 U.S. 727), 
from which is deduced: 

““LimiTaTION Five. No burden may be 
placed upon foreign corporations which will 
prohibit or regulate commerce between the 
states.” 

This is a subdivision of Limitation One, 
and only requires for its understanding a 
definition of what class of corporations are 
engaged in interstate commerce, within the 
commerce clause of the constitution. 








The next case in the order of time is 
Barron v. Burnside (121 U. S. 186), decided 
in 1887. From it is deduced: 

““LimITaTION Six. The burden required 
of the foreign corporation must not be the 
sacrifice of a right or a privilege secured by 
the United States Constitution.”’ 

It would, therefore, appear that a state 
might in a general way and for the protec- 
tion of its home insurance companies deny 
the right of any foreign insurance company 
to do business within its borders, but the 
decision assumes that if the state makes a 
requirement in the law that the insurance 
company shall surrender a constitutional 
right then the law is unconstitutional. 
This would considerably limit the powers 
of the state and might almost be equivalent 
to saying that a state cannot exclude a 
foreign corporation except for some proper 
and legitimate reason, and that it cannot 
act on such terms as it pleases, as was 
stated in Paul v. Virginia, and that the 
exercise of the power is not a matter which 
rests within the discretion of the state. In 
other words, if the state can keep a foreign 
corporation out without giving a reason, 
why did the foreign corporation have a 
right to come in if the reason was not deemed 
by the Federal Court a good one? 

In 1888, the case of Pembina v. Penn was 
decided (125 U.S. 181). It contained three 
further propositions, first, 

‘““LIMITATION SEVEN. A State cannot re- 
fuse admission to corporations engaged in 
interstate commerce.” 

This was carrying Limitation Five further 
than it before had been carried. It (Limi- 
tation Five) prevented burdens which pro- 
hibited or regulated commerce between the 
states, but Limitation Seven denied to 
states the right to interfere with any inter- 
state commerce corporation, although such 
corporation went into a state, regardless of 
state authority, and proceeded to do busi- 
ness there. 

The case of Pembina uv. 
announced: 


Penn further 
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‘““LimITaTION E1icut. A _ state cannot re- 
fuse admission to any corporation created by 
the United States.”’ 

Perhaps this limitation is based upon 
Limitation Two. There has always been 
some question as to whether or not Con- 
gress could incorporate any corporation ex- 
cept such as was engaged in interstate 
commerce. Of course, if Congress has no 
power to create any certain corporation, the 
attempt to do so would not create a corpo- 
ration that any state was obliged to admit 

The case of Pembina v. Penn further 
announced: 

‘“LimMITATION NINE. A_ state cannot re- 
fuse admission to a corporation in the em- 
ploy of the United States.” 

This limitation would be illustrated in a 
case, for instance, in which a Chicago cor- 
poration went to Nebraska to build a gov- 
ernment court-house, or a Missouri corpora- 
tion contracted to carry the mail in Colorado. 
It is obviously proper that the United States 
should have a right to contract with any 
corporation to do any government work, 
and having so contracted the state should 
not prohibit the entrance of the foreign 
corporation. 

In 1898 the case of Blake v. McClung was 
decided (172 U. S. 239), and in it the 
court announced: 

‘LIMITATION TEN. Such power cannot be 
inserted with the effect of defeating or 1m- 
pairing rights secured to citizens of the sev- 
eral states by the Supreme law of the land.”’ 

In the discussion of this case the court 
says that the prohibition of the Fourteenth 
Amendment refer to all the instrumentali- 
ties of the state, to its legislative, executive, 
and judicial authorities. And the decision 
sets forth clearly that states do not derive 
the right from the Constitution of the 
United States to exclude foreign corpora- 
tions, and that as the state does not thence 
derive its right the state is limited by the 
United States Constitution. Limitation Ten 
is in furtherance of Limitation One hereto- 





fore given, and, in this case of Blake v. 
McClung, the court reiterates the expression 
contained in the 18 Howard case heretofore 
cited (Limitation Four) that the burden 
must not violate ‘‘the principle of natural 
justice which forbids condemnation without 
opportunity for defense.”’ 

To the foregoing extent the doctrine of 
Paul v. Virginia has been diminished; and if 
the later expression of the United States 
Supreme Court, as regards Limitation Four, 
has any deliberate meaning it must be that 
no state can, without just cause or without 
good reason, exclude the corporations of 
another state. That is to say, if a foreign 
corporation is not engaged in some business 
that contravenes the public policy of the 
other state, such corporation would have a 
right under the comity of states to be ad- 
mitted; otherwise not. As for illustration: 
In Kansas there is a prohibition law, and no 
corporation can be formed under the state 
law for the purpose of distilling whisky, 
but such a corporation can be incorporated 
in Kentucky. Obviously the state of Kan- 
sas could pass a law preventing the Ken- 
tucky corporation, or any distilling corpora- 
tion, from doing business in Kansas. There- 
fore, the rule would seem to be that if a 
foreign corporation was organized for a pur- 
pose that contravened the policy of a state, 
the state would not be obliged to admit the 
foreign corporation, and courts would not 
lightly disregard the object or motives of 
the public policy. But if the objects and 
motives of the state were unreasonable and 
the purposes and objects of the corporation 
were unquestionably proper, the foreign cor- 
poration might move into the state, and, by 
complying or offering to comply with all 
proper requirements, might do business 
therein. 

It is not certain that Limitation Four, 
although fortified by the decision of Blake 
v. McClung, goes so far or means so much. 
Perhaps it ought not to mean so much. 

Topeka, Kansas, November, 1905. 
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THE BOORN MURDER CASE 


By Russe_t W. Tart 


‘So Justice, while she winks at crimes, 
Stumbles on innocence sometimes.”’ 
— Hudibras 


N September, 1819, the grand jury of 

Bennington County, Vermont, indicted 
Stephen and Jesse Boorn for the murder of 
Russell Colvin, alleged to have been com- 
mitted on the tenth day of May,1812. The 
Boorn household, consisting of Barney 
Boorn and his wife, their two sons, Stephen 
and Jesse, their daughter, Sally, wife of Col- 
vin, and her two children, lived near the 
Battenkill River in Manchester, Vermont. 
Barney Boorn and his wife seem to have 
stood well in the community, but the reputa- 
tion berne by their sons was that of reck- 
less and turbulent spirits. Colvin, their 
son-in-law, was weak in intellect, at times 
mentally unbalanced, and would periodi- 
cally absent himself from home, giving no 
account of himself on his return. 

In the month of May, 1812, while his wife 
was on a brief visit in a neighboring town, 
Colvin suddenly disappeared. The Boorns 
reported him to have gone on one of his 
periodical trips. He did not return, and as 
time went on public curiosity gave rise to 
inquiry; suspicions of foul play, based on 
circumstances, trivial in themselves, but 
pregnant with meaning to a credulous rural 
community, agape for mysteries, speedily 
gained ground. Near the time of the dis- 
appearance one of the Boorn brothers had 
stated that Colvin was dead, the other that 
they ‘‘had put him where potatoes would 
not freeze’’; the hat Colvin wore at the 
time of his disappearance was found, in a 
mouldy and dilapidated condition, near the 
Boorn place; Amos Boorn, an uncle of the 
brothers, thrice dreamed that Colvin came 
to his bedside and told him that he had 
Wilkie 


Note. — Upon this remarkable case 


Collins founded his well-known tale ‘‘ The Dead 
Alive.” 








been murdered and buried in a cellar hole 
about four feet square, over which a house 
had once stood, and used at the time of 
Colvin’s disappearance as a place for bury- 
ing potatoes; a barn on the Boorn place 
burned, giving rise to the suspicion that the 
body might have been concealed beneath it; 
and some bones were dug out by a dog from 
beneath a hollow stump, which, upon exam- 
ination, were pronounced human. 

This was the last straw. Suspicion be- 
came a certainty, and, as Stephen Boorn had 
recently removed to New York State, Jesse 
was arrested on complaint of Truman Hill, 
town Grand Juror, and examined before 
Joel Pratt, justice of the peace, on Tuesday, 
April 27, 1819. The examination lasted 
three days. A large knife, a pen-knife, and 
a button, the button and large knife being 
shown to have been Colvin’s, were found in 
the old cellar hole and produced, and the 
bones found in the stump were pronounced 
by four physicians to be those of a human 
foot, together with some toe nails and per- 
haps a thumb nail. However, one of the 
physicians, on later examining a skeleton at 
his home, concluded that he had erred, and 
next day retracted his statement. His 
brethren were dissatisfied and caused a leg 
that had been amputated and buried to be 
exhumed and brought into court, when, 
upon comparison, it was apparent that the 
bones were not human. 

At this, public sentiment against the ac- 
cused abated, and in all likelihood Jesse 
would have been released had he not, urged 
thereto by his jailers, on Saturday night con- 
fessed that, during a quarrel that arose 
while they were hoeing in the ‘‘Glazier’’ lot, 
his brother Stephen struck Colvin with a 
club or stone: that Colvin’s skull was frac- 
tured and that he, Jesse, believed Colvin to 
be dead, but could not tell what became o 
the body. Stephen was at once arrested at 
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Denmark, Lewis County, New York, and on 
May 15 was brought to Manchester, where 
both brothers were promptly bound over to 
await the action of the grand jury. 

Upon his arrest Stephen stoutly main- 
tained his innocence, even when confronted 
by his brother, but after both had been in- 
dicted so many persons of character and in- 
fluence told them that the case against them 
was hopeless, and urged them to confess, 
that Stephen made the following written 
confession : 

““May the roth, 1812, I, about 9 or 10 
o'clock, went down to David Glazier’s 
bridge and fished down below Uncle Nathan- 
iel Boorn’s, and then went up across their 
farms, where Russell and Lewis were, being 
the nighest way, and sat down and began 
to talk, and Russell told me how many 
dollars benefit he had been to father, and I 
told him he was a damned fool, and he was 
mad and jumped up, and we sat close to- 
gether, and I told him to set down, you 
little tory, and there was a piece of beech 
limb about two feet long, and he catched it 
up and struck at my head as I sat down, 
and I jumped up and it struck me on one 
shoulder, and I catched it out of his hand 
and struck him a back-handed blow, I being 
on the north side of him, and there was a 
knot on it about one inch long. As I struck 
him I did think I hit him on the back, and 
he stooped down, and that knot was broken 
off sharp, and it hit him on the back of the 
neck, close in his hair, and it went in about 
a half of an inch on that great cord, and he 
fell down, and then I told the boy to go 
down and come up with his Uncle John, and 
he asked me, if I had killed Russell, and I 
told him no, but he must not tell that we 
struck one another. And I told him when 
he got away down Russell was gone away, 
and I went back and he was dead, and then 
I went and took him and put him in the 
corner of the fence by the cellar hole, and 
put briars over him and went home, and 
went down to the barn and got some boards, 
and when it was dark I went down and took 





a hoe and boards and dug a grave as well 
as I could, and took out of his pocket a 
little barlow knife, with about a half of a 
blade, and cut some bushes and put on his 
face and the boards, and put in the grave, 
and put him in four boards on the bottom 
and on the top, and t’other two on the 
sides, and then covered him up and went 
home crying along, but I wan’t afraid as I 
know on. And when I lived at Wm. 
Boorn’s I planted some potatoes, and when 
I dug them I went there, and something, I 
thought, had been there, and I took up his 
bones and put them in a basket, and took 
the boards and put on the potato hole, and 
when it was night took the basket and my 
hoe and went down and pulled a plank in 
the stable floor, and then dug a hole, and 
then covered him up, went in the house and . 
told them I had done with the basket, and 
took back the shovel, and covered up my 
potatoes that evening, and then when I 
lived under the west mountain, Lewis came 
and told me that father’s barn was burnt up 
the next day, or the next day but one, I 
came down and went to the barn, and there 
were a few bones, and when they were at 
dinner I told them I did not want my dinner, 
and went and took them, and there were 
only a few of the biggest of the bones, and 
throwed them in the river above Wyman’s, 
and then want back, and it was done quick, 
too, and then was hungry by that time, and 
then went home, and the next Sunday I 
came down after money to pay the boot 
that I give between oxen, and went out 
there and scraped up them little things that 
were under the stump there, and told them 
I was going out fishing, and went, and there 
was a hole, and I dropped them in and 
kicked over the stuff, and that is the first 
anybody knew it, either friends or foes, even 
my wife. All these I acknowledge before 
the world. 


STEPHEN Boorn.” 


The trial commenced on Tuesday, Octo- 
ber 27, and closed the following Saturday 
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night. The court were Dudley Chase, Chief 
Judge, uncle to Salmon P. Chase, later Chief 
Justice of the United States Supreme Court, 
and Joel Doolittle and William Brayton, As- 
sistant Judges. Owing to lack of space to 
accommodate the audience the trial was 
held in the Congregational Church. The 
evidence, aside from the written confession 
of Stephen and the testimony of Silas Mer- 
rill and Lewis Colvin, was mainly circum- 
stantial. Stephen’s written confession, hav- 
ing been excluded when offered by the 
state, was offered by the defense, and 
admitted. Lewis Colvin, son of Russell, 
whose testimony was in part corroborated 
by that of Thomas Johnson, testified that 
the last time he saw his father was during 
a quarrel with Stephen, in the course of 
which Stephen knocked his father down 
with a club. The witness, being frightened, 
then ran away to the house and was later 
threatened with being killed by Stephen if 
he said anything about striking. Silas 
Merrill, the principal witness before the 
grand jury was a fellow-prisoner, charged 
with forgery, and it appears that after giving 
his testimony before the grand jury Merrill’s 
chains were taken off and he was permitted 
to go about the streets, whereas, previously 
he had been in chains and in close confine- 


ment. His testimony was as follows: 


‘*Manchester, Aug. 27, 1819. 

‘In June last, Jesse’s father came to the 
prison and spoke to Jesse. After the old 
man went away, Jesse appeared much 
afflicted. We went to bed and to sleep. 
Jesse waked up and shook me and wanted 
that I should wake up. He was frightened 
about something that had come into the 
the window and was on the bed behind 
him. He stated that he wanted to tell me 
something. We got up, and he went on to 
tell me. He said it was true that he was up 
in the lot together with Stephen and Russell 
Colvin and his son, picking up stones, as 
Mr. Johnson testified. That Stephen struck 
Colvin with a club and brought him to the 














ground. That Colvin’s boy ran, that Col- 
vin got up and Stephen gave him a second 
blow above his ear and broke his skull. 
That the blood gushed out; that his father 
came up and asked if he was dead. They 
told him no; he then went off. Soon after 
he came again and asked if he was dead. 
They told him no; he then went off. Soon 
after the old man came the third time and 
asked if he was dead; they told him no; the 
old man said, damn him. Then he (Jesse) 
took him by the legs, Stephen by the 
shoulders, and the old man round the body, 
and carried him to the old cellar, where the 
old man cut his throat with a small pen- 
knife of Stephen’s. That they buried him 
in the cellar between daylight and dark; 
that he stood out one side and kept watch. 
That a jack-knife was found which he knew 
was Russell’s that he had often borrowed it 
to cut fishpoles. Two or three days after 
Stephen had Colvin’s shoes on. That he 
(Jesse) spoke to Stephen and told him that 
Sal. would know the shoes; that he saw no 
more of them. That the old man gave 
Stephen one hundred dollars, and Stephen 
promised twenty-five of it to him. After 
Jesse was put into another room, when we 
were permitted to see each other, Jesse told 
me that he had informed Stephen of his 


having told me the whole affair. Stephen 
then came into the room. I asked him if 
he did take the life of Colvin. He said 


he did not take the main lifeof Colvin. He 
said no more at that time. A week or ten 
days after, Stephen and I went up into the 
court-room together. Stephen then said he 
had agreed with Jesse to take the whole 
business upon himself, and had made a con- 


fession which would only make man- 
slaughter of it. I told him what Jesse had 
confessed, and he said it was true. Jesse 


told me that in February, eighteen months 
or more after the body of Colvin was buried, 
there came a thaw. That he and Stephen 
took up the body, secured the bones and 
remains in a basket and pulled up a plank 
in a place where they kept sheep, and put 
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the bones under the floor. That the next 
spring the barn was burnt. That they took 
the bones and pounded them up and put 
them into a deep hole in the river. That 
the skull bone burnt so that it crumbled to 
pieces; that his father scratched up some 
pieces and put them into a hollow birch 
stump near the road.” 

The evidence in behalf of the respondents 
was confined mainly to an effort to weaken 
the effect of the confessions by showing the 
strong outside influence that was brought to 
bear on the brothers previous to, and at the 
time of their making, the confessions. The 
judge charged, in reference to the confes- 


sions, that no weight should be attached to a | 


confession incited by hope or fear, leaving it 
for the jury to determine whether the confes- 
sionsin the present instance were soinfluenced. 

After an hour’s deliberation a verdict of 
guilty of murder in the first degree was found 
against each brother. The result was emi- 
nently satisfactory to the spectators. Upon 
being asked if they had anything to say why 
sentence of death should not be pronounced 
against them, both brothers in the strong- 
est terms protested their innocence. They 
were sentenced to be executed on the 
twenty-eighth day of January, 1820. 

Petitions were at once made to the Ver- 
mont legislature, then in session, for a com- 
mutation of the sentences to imprisonment 
for life. The petition of Jesse was. granted 
by a vote of 104 to 31, but that of Stephen 
was denied by a vote of 97 to 42. Jesse was 
quite elated at the news and Stephen cor- 
respondingly depressed. The latter gave up 
all hope, but a new idea occurred to him. 
He suggested to his counsel that an adver- 
tisement for Colvin be inserted in the papers. 
This was a desperate chance, for, even were 
Colvin alive, the limited circulation of the 
papers and the slowness of the mails would 
militate greatly against any news being re- 
ceived before the execution, then less than 
two months away. Nevertheless the follow- 
ing notice was published in the Rutland, 
Vermont, Herald: 





““MURDER.”’ 

“Printers of newspapers throughout the 
United States are desired to publish that 
Stephen Boorn, of Manchester, in Vermont, 
is sentenced to be executed for the murder 
of Russell Colvin, who has been absent 
about seven years. Any person who can 
give information of said Colvin may save 
the life of the innocent by making immediate 
communication. Colvin is about five feet 
five inches high, light complexion, light 
colored hair, blue eyes, about forty years of 
age. 

‘““Manchester, Vermont, Nov. 26, 1819.”’ 


The same issue contained an editorial, ridi- 
culing the scheme and insisting that there 
was no possible doubt that Colvin had been 
murdered. The notice was copied into the 
New York Evening Post of the 29th and 
happened to be read aloud in one of the New 
York hotels. Fate decreed that two by- 
standers should hear it read, one of whom 
named Whelpley, a former resident of Man- 
chester, related many anecdotes concerning 
Colvin and his peculiarities. The other, Mr. 
Tabor Chadwick, of Shrewsbury, N.J., pon- 
dering over the matter, concluded that Col- 
vin was then in the employ of his brother-in- 
law, William Polhemus, of Dover, N.J., as a 
farm-hand. Mr. Chadwick, on his return 
home, wrote the following letter to the edi- 
tor of the Evening Post, who printed it, 
and another to the post-master at Manches- 
ter. No notice was taken of the latter. 


“SHREWSBURY, Monmout, N.]J., 
December 6. 


“To the Editor of the New York Evening 
Post: 


“Sir: — Having read in your paper of 
November 29th last of the conviction and 
sentence of Stephen and Jesse Boorn, of 
Manchester, Vt., charged with the murder 
of Russell Colvin, and from facts which 
have fallen within my own knowledge, and 
not knowing what facts may have been dis- 
closed on the trial, and wishing to serve 
the cause of humanity, I would state as 
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follows, which may be relied on: Some 
years past (I think between five and ten) 
a stranger made.his appearance in this 
county, and upon being inquired of, said 
his name was Russell Colvin—that he 
came from Manchester, Vt. He appeared 
to be in a state of mental derangement, but 
at times gave considerable account of him- 
self, his connections, acquaintances, etc. 
He mentions the names of Clarissa, Rufus, 


etc. Among his relatives he has mentioned 
the Boorns above, Jesse, as Judge (I 
think), etc. He is a man of rather small 


stature, round forehead, speaks very fast, 
and has two scars on his head, and appears 
to be between thirty and forty years of age. 
There is no doubt but that he came from 
Vermont from the mention he has made of a 
number of places and persons there, and 
probably is the person supposed to have 
been murdered. He is now living here, but 
so completely insane as not to be able to give 
a satisfactory account of himself, but the 
connections of Russell Colvin might know 
by seeing him. If you think proper to give 
this a place in your columns, it may pos- 
sibly lead to a discovery that may save the 
lives of innocent men. If so you will have 
the pleasure, as well as myself, of having 
served the cause of humanity. If vou give 
this an insertion in your paper, pray be so 
good as to request the different papers in 
New York and Vermont to give it a place in 
theirs. 

“TI am, sir, with sentiments of regard, 

‘“Yours, etc., 
TaBOR CHADWICK.” 


Mr. Whelpley, however, took the matter 
up and visited Dover, where Mr. Polhemus 
took him to the field where his man was at 
work. Whelpley said nothing at first and 
Colvin, for it was he, merely looked at him 
sharply and turned to his work again. Then 
Whelpley called him by name. Colvin said 
that was not his name; that it had been 
but that he had changed it. Further conver- 


sation demonstrated that there could be no 











mistake in identity, but Colvin refused abso- 
lutely to return to Manchester. Stratagems 
were employed and he was gotten, upon one 
pretext or another, as far as Troy, being pre- 
vailed upon without further difficulty to pro- 
ceed thence to Vermont. 

County court was in session at Benning- 
ton on December 22, when someone entered 
the room and said that Colvin had come. 
Court broke up in confusion. Judges, offi- 
cers, attorneys, litigants, and spectators 
alike, rushed out through the windows and 
doors to see the man whom all supposed to 
have been murdered. His recognition was 
immediate. Manchester was reached at sun- 
set of the same day, and, a courier having 
gone on in advance, the entire population of 
the community were gathered at Captain 
Black’s tavern. When the stage galloped 
up a scene of wildest excitement ensued. 
Cannon were fired, and Stephen was brought 
from his cell to fire the first shot, Jesse hav- 
ing been already taken to the State prison 
at Winsor, Vt., to begin his sentence. 

Upon meeting Stephen and seeing the fet- 
ters upon his limbs Colvin asked, ‘‘ What is 
that for?”” Stephen replied, ‘* Because they 
say I murdered you!’’ Colvin answered, 
“You never hurt me; Jesse struck me with 
a briar once but it did not hurt much.”’ At 
the instance of the court Colvin was ques- 
tioned most thoroughly to test his identity 
and his answers showed a knowledge of 
trivial affairs that no impostor could have 
acquired. For instance, being asked who 
built the tavern in which he was then sitting, 
he replied, ‘‘Captain Munson, and it is all of 
the best oak timber, too,’’ which, upon in- 
quiry, was found to be true. 

The writer is not informed as to the fact, 
but avers upon his suspicion and belief that 
after Colvin’s return a surprising number of 
people were found, who though they had sed- 
ulously refrained from letting it be known, 
yet believed all the time that the brothers 
were innocent. 

Colvin’s mental derangement was obvi- 
ously greater than at the time of his disap- 
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pearance. He insisted that he owned the 
farm of his employer. With his wife he 
declined to have anything to do, merely 
remarking, ‘‘that is all over with,’ though 
of his children he appeared somewhat fond. 
After a short time Colvin expressed a wish 
to be taken back to New Jersey, which was 
accordingly done, on December 29, and he 
died there a few years subsequently. 

A new trial was petitioned for in each 
case, upon the ground of newly-discovered 
evidence, and upon the petitions being 
granted a nol pros was immediately entered 
in each case. Thus ended one of the most 
remarkable trials in the annals of criminal 
jurisprudence. 

It is worthy of note that no corpus delicts 
was proven. Another error upon the trial 
seems to have been the admission of the con- 
fessions. There can be no question of the 
innocence of the respondents. Stephen was 
the first one to suggest, when every other 
hope had failed, that Colvin be advertised 
for. The confessions, if, indeed, Jesse ever 
made such a one as was testified to by Mer- 
rill, were probably framed for the purpose of 
making the crime manslaughter or justifiable 
homicide. The following extracts from a 
letter of one of the examining magistrates 
may serve to shed some light on the matter: 

““Much was said to Jesse, to get the facts 
from him; he was told that if he should con- 
fess the facts it would probably be the means 





of clearing him. Jesse at length confessed 
that Stephen told him that he (Stephen) 
gave Russell a blow and laid him aside 
where no one would find him. Upon this 
we sent for Stephen, who was brought here. 
Jesse now said that his former confession 
was not true; but nothing could now con- 
vince the people that Colvin was not mur- 
dered. During their commitment much 
exertion was made to get a confession from 
them. Stephen wrote a statement of what 
he said were facts, in which he acknowl- 
edged he killed Colvin, deposited him in 
the place where the knife and button were 
found, and that he took the bones from that 
place and put them under his father’s barn, 
which was soon after burnt, and the body 
principally consumed. It appeared in evi- 
dence that several had promised to sign 
for their pardon if they would confess, at 
the same time telling them that there was 
no doubt they would be convicted upon the 
testimony that was then against them. A 
person in jail with them for perjury testi- 
fied to a full confession of the murder made 
to him by Stephen and Jesse; and it was so 
artfully framed, so corroborated by other 
facts, that it had great weight with the court 
and jury, though it appears now to have 
been wholly false. But he has his end 
answered ; he has got bail by the means, and 
gone off.”’ 
BuRLINGTON, VT., November, 1905. 
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LIFE SALVAGE 


By FREDERIC 


HE law of salvage is one of the most 

wise and humane branches of the 
maritime law, and it is also remarkably 
consistent and uniform in all of the coun- 
tries where the maritime jurisdiction is ex- 
ercised. It is peculiar to the maritime law. 
Nothing can be recovered for saving life or 
property on land. There is one strange 
anomaly in it, however, not perhaps gen- 
erally recognized, to which it may be well 
to call attention. 

If ship A finds ship B in a sinking condi- 
tion and takes off her passengers and crew 
and brings them safely to port, she is en- 
titled to no salvage compensation either 
from the owners of the sinking ship B or 
from the persons saved. That is to say, no 
salvage is allowed for saving life alone.’ 
Again, if ship A finds ship B derelict with 
no one on board and brings her in safely, 
she ts entitled to salvage. In other words, 
the owner of ship B must pay a certain 
amount or proportion of the value of the 
ship saved as salvage of his property. 

But if ship A finds ship B in a sinking 
condition with passengers or crew aboard, 
and by patching her up succeeds in bringing 
in both the ship and her company, neither 
the passengers nor crew are liable to pay 
any salvage, but the owner of ship B must 
pay a greater amount of salvage than he 
would for the mere saving of his vessel, as 
a reward to the salvor for saving the lives 
of the crew or passengers.’ 

The courts do not say, if you save B we 
will give you A’s property to pay for it, but 
they do say, if you save B on A’s ship and 
the ship at the same time, we will give you 
more of A’s property as salvage than we 


1 The Emblem, Daveis, 61. The Mulhouse, 17 
Fed. Cas. 962. The Plymouth Rock, 9 Fed. Rep. 
413-418. The George W. Clyde, 80 Fed. Rep. 
157. 

2 See cases above cited. 
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would have if you had not saved B, and that 
too without regard to whether the saving 
of B was in any way a benefit to A. 

For instance, a steamship was on fire at a 
burning dock in New York; a number of 
tugs went to her assistance, her crew had 
been obliged to jump overboard and were 
struggling in the water, some of the tugs 
picked up the struggling men and then pro- 
ceeded to tow the steamer away from the 
burning dock and put out the fire with their 
pumps and hose, and the court in awarding 
salvage against the steamship gave a larger 
amount against the steamship because the 
tugs had saved the lives of the men in the 
water, though it does not appear how this 
in any way benefited the owners of the 
steamship. On the contrary, it delayed the 
tugs from going promptly to the aid of the 
steamship. If the tugs had simply picked 
up the men and taken no part in towing 
the steamship away from the dock, it seems 
clear on the authorities, that the tugs could 
have recovered no salvage from the steam- 
ship.' 

Now, it is highly desirable that every in- 
ducement and encouragement should be 
given for the saving of life in peril at sea 
and on the water, but it does not seem right 
that A should be called upon to pay for the 
saving of B’s life unless it is of some benefit 
to A, particularly when we consider that B 
himself is not liable for anything to one who 
has saved his life. There really seems to be 
no sense in the rule. 

The difficulty in giving salvage for life 
alone seems to be that the courts have hesi- 
tated to reward a man for doing what they 
consider his moral duty, the saving of life, 
and that a remedy for salvage against sea- 
men, and many of those who go down to 


1 The Bremen, 111 Fed. Rep. 228, 236. The 
Kaiser Wilhelm der Grosse, 106 Fed. Rep. 963, 
968. 
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the sea in ships, would be practically of no 
value on account of their poverty, and the 
further difficulty of determining the rela- 
tive value of different lives for the purpose 
of ascertaining the salvage; for it would be 
manifestly unjust to award the same amount 
of life salvage against the poor mechanic 
and the multimillionaire. These difficulties, 
however, are more apparent than real. 
What we want to do is to encourage the 
saving of life at sea and a reward is a well- 
known means of stimulating to moral duty 
when human nature is halting and recreant. 
Lack of wherewithal to satisfy a judgment 
is a thing we meet with in all branches of 
the law, and is no reason for withholding a 
remedy altogether, even against those who 
have the means to pay. The difficulty of 
estimating the values of different lives is a 
thing constantly met with in actions by 
personal representatives for the death of 
the deceased by wrongful act, which are 
now, since Lord Campbell’s Act in England, 
provided for by nearly all of the states of 
the Union. There would be no greater diffi- 
fulty in ascertaining the proper amount in 
actions for life salvage than in actions for 
death by wrongful act. 

On the whole, it would seem that the ob- 
jections to life salvage are rather senti- 
mental than founded on common sense, and 
that the matter should be dealt with by 
statute of the United States, allowing a 
salvor to recover against one whose life he 
has saved on navigable waters. It has been 
dealt with by statute in England ever since 
the Merchant Shipping Act of 1854, but 
there no life salvage is allowed unless prop- 
erty is saved, and the old injustice of mak- 
ing the owner of property pay for the life 


salvage of another is perpetuated by the. 


statute. Moreover, the life salvage is given 
priority over claims for the salvage of the 
property itself, so that the whole of the 
property saved may be applied to the pay- 
ment of life salvage from which the ship- 
owner gets no benefit at all. If, however, 
the ship or property be wholly lost or its 





value is insufficient to pay the life salvage, 
the Board of Trade may in its discretion 
pay the life salvage or the balance remain- 
ing unpaid by the shipowner out of what 
is called the Mercantile Marine Fund." 

In regard to this subject of life salvage, 
the Maritime Law Committee of the Inter- 
national Law Association, consisting of the 
Hon. Mr. Justice Phillimore, Mr. W. Arnold, 
Mr. Carver, K.C., Mr. Marsden, Mr. F. R. 
Miller, Mr. Douglas Owen, and Dr. Stubbs, 
in replying to the questionnaire of the In- 
ternational Maritime Committee for the 
Paris Conference in October, 1g00, say, 
“We do not see the logical reason why 
property salved should pay for the salvage 
of life, but public policy and humanity seem 
to require this. We are not prepared to 
depart from the principle of law so far as 
to recommend that a person whose life is 
saved ought to be compelled to pay life 
salvage.” 

It would seem that public policy and 
humanity require that the salvage of life 
should be compensated, whether any prop- 
erty is saved or not. (The English statute 
itself supports this view by providing for its 
payment out of the Mercantile Marine 
Fund.) That the life salvage should be 
paid by the person whose life is saved, if he 
is able to pay it, and if not out of a public 
fund provided for the purpose and not by 
a private individual like the shipowner, 
who, in many cases, is in no way benefited. 

In England there seems to be a fund ap- 
plicable to this purpose. In this country, 
what better application of Mr. Carnegie’s 
Peace Hero Fund could be made? There 
would be no liability to deception, because 
the money would be paid only after exam- 
ination of the case and judgment by a com- 
petent court. If the trustees could be con- 
vinced of the advantage of this, it would 
be a great public benefaction. 

A draft treaty for the purpose of making 

1 See The Renpor, L. R. 8 P. D. 115. The 


Annie, L. R. 12 P. D. 50. The Pacific. L. R. 
(1898) P. 170. 
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uniform in all the principal maritime pow- 
ers the principal questions arising in salvage 
cases has been drawn up by a committee of 
the International Maritime Committee, of 
which Lord Alverstone was a member, and 
was under consideration at Brussels at a 
Conference to which representatives of the 
different powers were invited last winter.' 

1 A very amusing and interesting discussion 


of this question by committees belonging to the 
different nations represented in the International 





The question of life salvage, however, is not 
dealt with in this treaty, excepting that it 
is provided that nothing therein shall be 
considered as preventing any of the con- 
tracting powers from allowing salvage 
against ship or cargo for salvage of life. 


Maritime Committee may be found in the report 
of the Paris Conference of the International Mari- 
time Committee, in 1900. 

Boston, Mass., November, 1905. 


PRECEDENTS 


By DonaLp RICHBERG 


O Precedent! where is that charm 
That sages have seen in thy face? 
When ‘‘contra”’ you greatly alarm, 
And befriending me, bring me disgrace. 


I wade through citations galore, 
Dissect and distinguish the same, 
Pile volumes around me a score 
And prove my opponent quite lame. 


My precedents now seem most sound, 
But I find, ’mid defeat and vain fury, 
There never was yet to be found 
Precedent for a judge or a jury. 


Cuicaco, ILi., November, 1905. 
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BRIBING A CHANCELLOR 


By M. S. GILPATRICK 


HE English House of Lords in May, 
1726, presented an impressive spec- 
tacle. The peers in their robes of office 
were sitting as a court, the matter before 
them was an impeachment, the accused 
was the highest law officer in the realm, the 
‘*Keeper of the King’s Conscience,’ Lord 
Chancellor Macclesfield, the charge against 
him was bribery, and the prosecutors were 
the people of England through the man- 
agers appointed by the House of Commons. 
Against these managers appeared three 
learned counsel and wmirabile dictu the 
Chancellor himself, who acted as his own 
advocate, not only by suggestions to his 
counsel, but by personal cross-examination 
of witnesses, arguing points of law, and by 
making the closing address in his own be- 
half. The public interest in the trial was 
so great that, during the thirteen days it 
lasted, although the court sat from ro A.M. 
till 9 pP.M., great crowds assembled in 
Palace Yard to learn what was said and 
done within the House. The cause of the 
trial was in part a system of the Court of 
Chancery, and in part the fact that at 
length there came a chancellor who was a 
great lawyer, eminent both in law and 
equity, but who was also a politician who 
‘“‘worked for his own pocket all the time,” 
and who developed the system which had 
for years been known and accepted as a 
necessary evil, into a business method, 
whereby in the eight years he held office, 
he acquired a fortune so large that, after 
paying a fine of thirty thousand pounds 
and the heavy costs of his trial, he was able 
to live in affluence. 
Let us first consider the system whence 
the trouble originated. In the early part 


‘of the eighteenth century, there were in 


England no trust or safe-deposit companies 
and no banks of any standing except the 
Bank of England. There were no deposi- 





tories of court funds and when property 
was brought into Chancery, and it was the 
fact that most of the estates in England 
came at least once into Chancery every 
thirty years, this property was given in 
charge of the Master, to whom the proceed- 
ings were referred during the years that 
elapsed between filling the bill and final 
decree. Such property was in the abso- 
lute control of the master. If he paid on 
demand such sums as the Court ordered 
during the long progress of the litigation, 
no one except the chancellor could call him 
to account. As the funds in Chancery 
amounted to a vast sum — at the time of 
the Macclesfield trial it was claimed they 
were four million pounds — it may be seen 
that the possession of such an amount of 
capital, which could be used in private 
business or speculation, made the office of 
Master in Chancery very desirable. So 
desirable was it that when a master gave 
up his office he sold it as a man now sells a 
“‘seat’’ in the stock exchange. But, as 
admission to the exchange depends on a 
committee, so the incumbency of a master- 
ship by transfer or original appointment 
was vested in the chancellor. To secure 
an appointment or to validate a transfer, 
every sort of influence was brought to bear, 
and it was well known that this sometimes 
took the form of gifts of money. In the 
hands of Lord Macclesfield this patronage 
became a business wherein he generally 
employed an agent, one Peter Cottingham, 
although he sometimes dealt directly with 
the applicants. Those who succeeded in 
getting the office for which they had paid, 
proceeded to recoup themselves by using 
the trust funds for their own profit, and 
when the South Sea Bubble produced its 
excitement, the Masters in Chancery were 
among the most daring speculators. When 
the bubble burst it was widely rumored 
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that great sums had been lost by the Chan- 
cery Officials, and later it was asserted that 
the Chancellor himself had caused or con- 
nived at the defalcations. That he was 
avaricious was well known, for when he 
was appointed to his office it was known 
that, in addition to the two thousand 
pounds usually granted to a new chan- 
cellor to provide him with a residence and 
other matters suitable to his station and 
salary of four thousand pounds a year, 
Macclesfield demanded and received from 
the king twelve thousand pounds in cash. 

When the storm burst the Chancellor, 
in an effort to save himself, on December 
17, 1724, issued a stringent order command- 
ing all Masters in Chancery ‘“‘to procure 
and send to the Bank of England a chest 
with one lock and hasps for two padlocks.” 

Within the chest each master was to 
place all moneys and securities belonging 
to suitors, and the chests were to be locked, 
the master keeping the middle key, one of 
the clerks in Chancery the key of one pad- 
lock, and an officer of the bank the key of 
the other. This was a most ridiculous 
mode of ‘‘locking the stable door after the 
horse was stolen.’’ Depositing chests in 
the bank would not restore the funds that 
had been dissipated, and the inconvenience 
of the plan at once became apparent. The 
vault wherein the chests were kept could 
not be opened unless two of the directors 
of the bank were present, so that to get a 
single pound a meeting of five officials was 
requisite. It is not strange that in a few 
months a new order was issued requiring 
the masters to deposit the trust funds in 
the bank itself. The storm increased, and 
the Chancellor who, as has been stated, was 
an adept in the subtlest arts of political 
management, and who therein had placed 
the king under obligation to him, began to 
prepare his defensive works. It was re- 
ported that the losses would be made good 
out of the public funds. The Chancellor 
resigned his office and the Great Seal was 
put into commission, three leading lawyers 





being made commissioners to whom the 
king made an address, which it was hoped 
would spread oil on the angry waters. But 
the matter could not be hushed up. A 
petition was presented to the House of 
Commons by two noblemen of high rank, 
who were guardians of a lunatic duchess, 
stating that large sums entrusted to a 
master had been embezzled, and praying 
for action in the matter. Debate was post- 
poned, and the king sent another soothing 
message to the Commons. It was unavail- 
ing, and Lord Macclesfield was impeached 
‘“‘of high crimes and misdemeanors.”’ The 
force of political influence is shown by the 
fact that on the question of impeachment, 
one hundred and sixty-four out of four hun- 
dred and thirty-seven votes were cast in 
the negative. 

Upon the trial the Chancellor was ac- 
cused of demanding and receiving large 
sums of money for the appointment of 
Chancery officers and conniving at the 
practise of these officers repaying them- 
selves from the trust moneys in their con- 
trol, and with advising certain defaulters 
how to conceal their fraud. To this tre- 
mendous charge the Chancellor made no 
denial of fact. He relied upon law and 
usage — his formal answer to the articles 
of impeachment avowed that ‘‘he did not 
sell offices, but only received presents from 
the persons on whom the offices were con- 
ferred.’’ But upon the trial the managers 
proved the contrary. They declared that 
‘there probably may be a difference be- 
tween a present and a price, if there is, it is 
the latter his lordship is charged with tak- 
ing, a price fixed by him, insisted on, 
haggled for, and unwillingly paid by the 
purchaser. Unfortunately the price was 
greater than could possibly be given by one 
who was to be contented with the fair prof- 
its of the office, as was well known to the 
recipient, who, to make amends to the pur- 
chasers, connived at their paying that ex- 
travagant price from the money of the 
suitors with which they were entrusted.” 
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Let us read a little of the evidence. 
Thomas Bennet, who frankly stated that 
he had an income of two hundred and fifty 
pounds a year, or thereabouts, made a deal 
with a master for the purchase of his mas- 
tership. He also testified that he would 
not have bought the place had it not been 
for the cash of the suitors. He applied to 
the Chancellor’s patronage agent, Cotting- 
ham, and then — let him tell his own story. 

““T desired that he would acquaint my 
Lord Chancellor that I had agreed with Mr. 
Horrocks to succeed him in office; and de- 
sired him to let me know my Lord Chan- 
cellor’s thoughts, whether he approved of 
me succeeding Mr. Horrocks. Soon after 
that, I believe the next day, or the day after, 
he met me, and told me he had acquainted 
my lord with the message I sent. He said, 
‘My lord expressed himself with a great deal 
of respect for my father, Mr. Serjeant Bennet, 
and that he was glad of this opportunity 
to do me a favor and kindness, and that he 
had no objection in the world to me.’ 
That was the answer Mr. Cottingham re- 
turned. He then mentioned that there was 
a present expected, and he did not doubt 
but I knew that. I answered, I had heard 
there was, and I was willing to do what was 
usual. I desired to know what would be 
expected. He said he would name no 
sum; and he had less reason to name a sum 
to me, because I had a brother a master, 
and I was well acquainted with Mr. God- 
frey, who had recommended me, and I 
might apply to them, and they would tell 
me what was proper for me to offer. I 
told him I would consult them. Accord- 
ingly, I did; and I returned to Mr. Cotting- 
ham, and told him I had talked to them 
about it; and their opinion was a thou- 
sand pounds (I believe I said I would not 
stand for guineas) was sufficient for me to 
offer. Upon this, Mr. Cottingham shook 
his head, and said, ‘ That won’t do, Mr. 
Bennet, you must be better advised.’ 
‘Why,’ said I,‘ won’tthat do? It is a noble 
present.’ Says he, ‘A great deal more has 





been given.’ Says I, ‘I am sure my brother 
did not give so much, nor Mr. Godfrey; and 
those persons you advised me to consult 
with told me it was sufficient; and I desire 
you to acquaint my lord with the proposal.’ 
Says he, ‘I don’t care to go with that pro- 
posal; you may find somebody else to go.’ 
Says I, ‘I don’t know whom to apply to.’ 
Says he further, ‘Sure, Mr. Bennet, you 
won't go to lower the price’ (these were his 
very words; at least I am sure that was the 
meaning of them), ‘I can assure you Mr. 
Kynaston gave fifteen hundred guineas.’ 
I said that was three or four years ago, and 
since that time there have been several 
occasions of lowering the prices, the fall of 
stock hath lowered the value of money; 
and therefore thought, at this time of day, 
when stock and everything had fallen, one 
thousand guineas was more now than fifteen 
hundred pounds when Mr. Kynaston gave 
it. He still insisted that he did not care 
to go with that message. Says I, ‘Only 
acquaint my lord with it, and if he insist 
upon more I will consider of it.’ Says he, 
‘There is no haggling with my lord; if vou 
refuse it, I don’t know the consequence; he 
may resent it so far as not to admit vou at 
all, and you may lose the office.’ Then I 
began to consider, and was loath to lose 
the office, and told him I would give fifteen 
hundred pounds. He said Mr. Kynaston 
had given guineas. Then I asked whether 
it must be in gold. He said, ‘In what you 
will, so it be guineas.” In a day or two 
after, he came and told me that my lord 
was pleased to accept of me; and he should 
admit me as soon as opportunity served, 
and he would give me notice. Accordingly, 
on the first of June he sent and desired me 
to come immediately, and to come alone, 
and to bring nobody with me, for my lord 
would swear me in that morning. Accord- 
ingly I went; and the first question Mr. 
Cottingham asked was, ‘If I had brought 
the money?’ I told him, ‘To be sure, I 
should not come without it.’ He asked me 
what it was in. I told him in bank-bills, 
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one of one thousand pounds and the other 
five hundred and seventy-five pounds. He 
took them up and carried them to my lord. 
He returned back, and told me my lord was 
ready to admit me. I was taken upstairs, 
and sworn in his bed chamber.”’ 

Another witness was one Elde, who being 
a member of the House of Commons, felt 
authorized to apply to the Chancellor in 
person; he testified that: 

‘“The Chancellor said he had no manner 
of objection to me; he had known me a 
considerable time, and he believed I should 
make a good officer. He desired me to 
consider of it, and come to him again; and 
I did so. I went back from his lordship, 
and came again in a day or two, and told 
him I had considered of it; and desired to 
know if his lordship would admit me, and 
I would make him a present of four thou- 
sand pounds or five thousand pounds; I 
cannot say which of the two I said, but I 
believe it was five thousand pounds. My 
lord said, thee and I, or you and I (my lord 
was pleased to treat me as a friend) must not 
make bargains. He said if I was desirous 
of having the office, he would treat with me 
in a different manner than he would with 
any man living. I made no further appli- 
cation at all, but spoke to Mr. Cotting- 
ham, meeting him in Westminster Hall, 
and told him I had been at my lord’s, and 
my lord was pleased to speak very kindly 
to me; and I had proposed to give him five 
thousand pounds. Mr. Cottingham an- 
swered guineas are handsomer. I imme- 
diately went to my lord’s; I was willing to 
get into the office as soon as I could; I did 
carry with me five thousand guineas in 
gold and bank-notes. I had the money 
in my chambers, but could not tell how to 
carry it—-it was a great burden and 
weight; but recollecting I had a basket in 
my chamber, I put the guineas into the 
basket, and the notes with them; I went in 
a chair, and took the basket with me in my 
chair. When I came to my lord’s house, 
I saw Mr. Cottingham there; and I gave 








him the basket, and desired him to carry 
it up to my lord. I saw him go up stairs 
with the basket; and when he came down, 
he intimated to me that he had delivered 
it. [Cottingham subsequently testified that 
he carried it up to Lord Macclesfield, and 
left it covered up in his study, without 
saying a word.}] When I was admitted, 
my lord invited me to dinner, and some 
of my friends with me; and he was pleased 
to treat me and some members of the House 
of Commons in a very handsome manner. 
I was, after dinner, sworn in before them. 
Some months afterwards, I spoke to my 
lord’s gentleman, and desired him, if he 
saw such a basket, that he would give it 
me back; and some time after he did so. 

“Question. Was there any money in it? 

“Answer. No, there was not.” 

Still another witness, who had agreed 
with Cottingham to buy a mastership for 
five thousand guineas and had a promise 
from the Chancellor that he ‘‘should be 
admitted in a few days,”’ learned with dis- 
may that the Chancellor was dickering 
with another applicant, whereupon, being 
a man of energy, he made a morning call 
on his lordship’s wife, stating that, ‘‘I was 
the person that my lord had promised the 
office to and I desired her to intercede with 
my lord that I might speedily be sworn in.” 
The lady declared that she ‘“‘never meddled 
in any affair of a public nature,’ whereupon 
the resourceful suitor stated that “‘he did 
not desire or expect to come in without the 
present that is always esteemed the per- 
quisite of the Great Seal,’ and departed, 
leaving in an envelope addressed to her, 
bank notes to the amount of five thousand 
two hundred and fifty pounds. This gentle- 
man apparently made a bad bargain; his 
predecessor in office had thoroughly ex- 
hausted the fund, a fact which, as he testi- 
fied, ‘‘could not have been unknown to the 
Lord Chancellor,” for which reason, perhaps, 
Master Thurston was lucky enough to re- 
cover part of his bribe, for when the clouds 
of wrath were gathering Lady Maccles- 
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field returned to him three thousand two 
hundred and fifty pounds, calmly stating 
that ‘‘it was too large a present.” 

At the trial, as has been stated, the Chan- 
cellor acted as his own senior counsel and 
his manner to the prosecutors was so inso- 
lent and overbearing that they appealed to 
the Court for protection, stating that ‘‘the 
managers cannot but observe the indecent 
behavior of this lord and his unworthy 
manner of treating us. We do not think 
the lord at the bar should be directing the 
managers as if he sat in his place as judge. 
We are here advocates of all the Commons 
of Great Britain to demand justice against 
him.’’ The defense, which may be sum- 
marized from the arguments made by the 
Chancellor and his counsel, is a most mem- 
orable plea for the “spoils system.’ It was 
argued that the Commons had ‘“‘in this 
instance mistaken their course and instead 
of proceeding legislatively to remedy a de- 
fective state of the law and asking your 
lordships to concur with them in prospec- 
tively amending a system which is supposed 
to lead to abuse, they have been misled by 
public clamor to appeal to this House as a 
court of justice, and to call for punishment 
where there has been no offense. . . . As- 
suming that the moderate sums paid to the 
Chancellor by the persons whom. he ap- 
pointed to office were the purchase price 
thereof, there was no offense unless the 
sale of an office was prohibited by common 
law or statute. He that has an office in 
his gift, if he takes care that the duties of 
it are faithfully performed, may dispose 
of it as he may anything else that is valu- 
able, on such terms as may be agreed on 
between him and the person to whom it is 
bestowed. The payment of money for it 
is no act of injustice to the person appointed, 
for he had no right to the office, and his 
advancement is owing to the favor of him 
who has the power of nomination. If the 
office be valuable, so is the power of appoint- 
ment, which may be considered part of the 
estate of the person to whom it belongs. Of 





whatever nature the office may be, it does 
not follow that its duties will be inade- 
quately performed because a consideration 
has been paid for it.” 

Counsel then cited at great length author- 
ities from the time of the Roman Empire 
to show that the sale of offices had been 
permitted and that there was a distinction 
‘“between the sale of justice and the sale of 
judicial offices.”’ There was, it was true, 
a statute forbidding the sale of offices, but 
it did not directly apply to the sale of Mas- 
terships, and being a penal statute, it must 
be strictly construed, and counsel boldly 
challenged some of the ‘‘ermined sages who 
sit upon the woolsacks in your lordships’ 
house to advise you whether the sale of 
offices be a misdemeanor by the common 
law of England.’’ Counsel asserted that 
they ‘‘disdained to rely on technical points, 
for neither morally nor legally has the noble 
lord committed any offense. The best proof 
that the practice is neither against common 
nor statute law is that it has been invari- 
ably and notoriously practised by his pre- 
decessors, which we do not urge to palliate 
violation of duty but to show that no duty 
had been violated, that many fine and up- 
right judges had without any public cen- 
sure or any self-reproach received gratui- 
ties on dispensing of these offices and with 
as little hesitation and as little secrecy as 
they have received their fixed fees or their 
salary.” 

The peroration of defendant’s counsel is 
most impressive. ‘‘There, my lords, re- 
member how the noble earl has employed 
the wealth he has acquired, and consider 
whether so to employ it he would acquire 
it in the commission of a crime. It was a 
cruel application by one of the managers, 
of a well-known maxim ‘that a man may 
be profuse of his own while he greedily 
grasps the property of others.’ How has 
the noble lord been profuse? in relieving 
the needy and oppressed, in patronizing 
obscure merit wherever he could find it, in 
liberally contributing to benevolent objects. 
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Hard indeed is the condition of the earl 
when his most commendable actions are 
turned to his disgrace. He who has a hand 
open as day for melting charity you are 
required to believe must necessarily be 
guilty of corruption or extortion. Such is 
the reasoning of his accusers, but he has 
your lordships for his judges.” 

More than a century after this trial a 
similar exordium was made in behalf of 
certain political judges who were impeached 
in the state of New York. The result was 
the same in both instances — conviction. 
On May 25, 1725, the House of Lords as- 
sembled, ninty-three peers being present, 
and Chancellor Macclesfield was called in 
to hear the verdict. Lord Chief Justice 
King put the question to each peer, begin- 
ning with the junior, ‘Is Thomas, Earl of 
Macclesfield, guilty of high crimes and mis- 
demeanors charged upon him by the House 
of Commons, or not guilty?’’ The unani- 
mous answer was ‘‘Guilty upon my honor.”’ 
Political influence was at once most actively 
set at work to procure a light sentence, but 
the voice of the people was not to be denied. 
The Ex-chancellor was fined thirty thou- 
sand pounds, ordered to be imprisoned 
until the fine was paid, and the King, with 
a sigh, ordered his name to be erased from 
the list of Privy Councillors. His emolu- 
ments had been so great that he was able 





to pay his fine within six weeks, and after 
his discharge to retire to a country seat 
wherein he spent the remainder of his life. 
But he felt that it was a ruined life. The 
energy and ability which had raised him from 
a clerkship in the office of his father, an ob- 
cure country attorney, to the offices of bar- 
rister, sergeant, Lord Chief Justice and Lord 
Chancellor, now failed, and as a politician 
he was useless because he had been ‘‘ found 
The King, it is said, promised to pay 
the fine ‘“‘out of the privy purse as fast as 
he could spare the money.’’ He did pay 
one thousand pounds and sent word that 
two thousand pounds more was obtainable 
whenever Macclesfield chose to apply for 
it. Strange to say he did not go at once, 
and the death of George I ended the matter. 
The Ex-chancellor sent his son to Sir Robert 
Walpole, but received word that “‘his late 
Majesty and his minister had a running 
account which had not been settled, and 
as there was no saying on which side the 
balance was, it would be too great a risk 
to pay the balance at present.”” There 
was no present or future for that balance, 
but Macclesfield did not need it, and died 
at his country house, in April, 1732, a 
broken-hearted man, and a distinguished 
victim of the spoils system. 


out.” 


New York, N.Y., November, 1905. 
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articles of moderate length upon subjects of in- 
terest to the profession; also anything in the 
way of legal antiquities or curiosities, facetie, 
anecdotes, etc. 





At the end of its first year under its present 
editorship, THE GREEN Bac will be found to 
have continued the development begun a few 
vears ago for the purpose of broadening its 
scope and influence. We trust that the nu- 
merous variations in the arrangement and 
material in our pages have proved our inten- 
tion to spare no pains to improve the maga- 
zine, and that the result has been to produce 
something which shall be not only of interest 
but indispensable to a careful practitioner. As 
a result of these experiments, we are ready 
now to outline a definite policy for the future. 
While it is our purpose to adopt all new de- 
velopments in legal periodical literature most 
likely to improve our pages, in general in 
the future the magazine will appear in its 
present form. Our leading articles will cover 
a wide range of topics including not only the 
discussion of purely technical problems of 
law, the broader questions of jurisprudence, 
and the more pressing ones of reforms in the 
judicial system, but also a due proportion 
of the so-called lighter articles, including 
biographical sketches of eminent lawyers 
and jurists, articles suggested by important 
recent books of interest to the profession, 
accounts of trials of national interest, and 
essays upon that borderland between law and 
literature which afford a fertile field, as yet 
but little developed, for the lawyer of aspira- 
tions to authorship. It will be our aim to 
select our articles so far as we may, with ref- 
erence to topics of current interest, though we 
shall not neglect the historical or antiquarian 
fields. We are promised for the early num- 
bers of next year, articles upon all of these 
lines by men not only familiar with their 
subjects but capable of expressing themselves 
in an interesting way. We also hope to de- 





vote an early issue to one of the crying evils 
of modern practice and a discussion by ex- 
perts of the remedies that have been proposed, 
similar to the number devoted to the Law’s 
Delays which we published last May. 

The editorial department of the magazine 
is, however, that in which most changes have 
recently been made, and it is this work which 
we hope will make THE GREEN BaG an impor- 
tant as well as interesting part of the lawyer’s 
equipment. The reviews of current legal 
articles, as in their present form, will contain 
alphabetically arranged under the topics dis- 
cussed, not only summaries of the most im- 
portant contributions to our contemporaries, 
but the titles of and references to all other 
leading articles in legal periodicals of the pre- 
ceding month and received before going to 
press. Any selection of such articles must 
necessarily be colored by the _ personality 
of the reviewer and articles of interest to 
some would inevitably be overlooked, but with 
a complete classified index any lawyer will 
be able to find the recent discussions of a 
subject in which at the time he is especially 
interested. 

The department of notes of recent cases we 
are convinced should be in the hands of every 
lawyer. The original selection of cases will be 
made and the summaries written by the expe- 
rienced editors of the National Reporter System, 
who are obliged in their daily work to exam- 
ine every decision published in the United 
States. Their selection seems more likely to 
include the most important cases of the month 
than any that can be devised. These sum- 
maries will then be submitted in galley proofs 
to a corps of eminent specialists, both teach- 
ers and practitioners, who will briefly note 
their views of the value and importance of 
cases in their special subjects with especial 
reference to the settlement of conflicting 
authorities, the establishment of old doctrines 
in new jurisdictions, and the recent tendencies 
of the law. Realizing that while decisions of 
the courts of the United States are of most 
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importance to our lawyers, there remains a 
broad field of rapidly developing common law 
jurisdiction in England and in her colonies, 
where our problems are also pressing for solu- 
tion, we have felt it necessary to round out 
the department by presenting from time to 
time notes of the most important cases de- 
cided in England, Canada, and Australia and 
occasionally in other colonial jurisdictions. 
The English cases will be treated by R. New- 
ton Crane, Esq., formerly of New York, now 
a barrister in London and a frequent con- 
tributor to this magazine. R. D. McGibbon, 
K.C., of Montreal, has kindly consented to 
send us notes of Canadian cases. Our ar- 
rangements in other jurisdictions are not yet 
entirely complete. 

In some instances our annotations will be 
signed, in others initialed only, in others anony- 
mous, as the preference for the time being of 
the author may dictate, and to encourage those 
who prefer to remain unknown, we shall see 
to it that some of the notes in each issue are 
unsigned. All of these notes, however, will 
be written by one or the other of the follow- 
ing list of experts, which is itself sufficient 
evidence of the important character of the 
notes in this department. James Barr Ames, 
Dean of the Harvard Law School; James 
Parker Hall, Dean of the Chicago University 
Law School; Robert M. Hughes of Norfolk, 
Va., author of ‘‘ Hughes on Admiralty’’; 
William Draper Lewis, Dean of the Law 
School of the University of Pennsylvania; 
Melville M. Bigelow, Dean of Boston University 
Law School; J. Newton Fiero, Dean of Albany 
Law School; Francis Rawle of Philadelphia, 
editor of Bouvier’s ‘‘Law Dictionary,” and 
former President of the American Bar Associa- 
tion; Professors, Eugene Wambaugh, Joseph 
H. Beale, Jr., Bruce Wyman, Edward H. War- 
ren of Harvard Law School; Horace C. Wilgus 
and Henry M. Bates of Michigan Law School; 
Ernest W. Huffcut and Frank Irvine of Cor- 
nell Law School; William E. Mikell of Penn- 
sylvania Law School; W. C. Dennis of Co- 
lumbia Law School; William E. Walz, Dean of 
the Law School of the University of Maine; 





Harry A. Bigelow, Ernst Freund, Floyd R. 
Mechem, Clarke B. Whittier of Chicago Uni- 
versity Law School; John H. Wigmore, author 
of ‘‘Wigmore on Evidence’ and Dean of the 
Northwestern University Law School; Albert 
M. Kales, Charles Cheney Hyde of the North- 
western University Law School; Frank L. 
Simpson, Archibald Boyd, George G. Gardner, 
Oscar Storer of the Boston University Law 
School; Charles F. Chamberlayne of New York 
City; Lee M. Friedman of the firm of Morse & 
Friedman, of Boston; Edward Q. Keasbey of 
Newark, N.]. 

The reputation of THE GREEN Bac as the 
publisher of the best original anecdotes of the 
Bar, which was the purpose of its foundation, 
will be maintained as in the past through the 
kindness of thousands of lawyers through- 
out the country who send us their best stories 
from which to choose, and the work of a 
group of clever young barristers who find an 
agreeable pastime in preparing original short 
stories for our humorous department. 

Owing to the demands on our space caused 
by the expansion of these editorial depart- 
ments, it will be necessary for the present to 
abandon the custom followed out this year, of 
printing at the opening of the editorial de- 
partment some accounts of the authors of our 
contributions, together with small reproduc- 
tions of their photographs. The modesty of 
our contributors has made this a difficult, 
though agreeable task, but that alone would 
not cause us to fail to gratify the natural 
curiosity of our readers regarding their pro- 
fessional brethren who seek them as an audi- 
ence. As a less important feature these bits 
of introduction must give way to the other 
departments. We hope, however, to devote 
some other space to a very brief introduction 
of our contributors to our readers; for in a 
country the size of ours, eminent lawyers, 
unless they have been active in politics, may 
well be almost unknown beyond their own 
geographical section. In conclusion, we would 
state that we shall always welcome criticisms 
or suggestions from subscribers in the interest 
of improving the magazine. 
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CURRENT LEGAL ARTICLES 





This department represents a selection of the most important leading articles in all the English and American 
legal periodicals of the preceding month. The space devoted to a summary does not always represent the relative 
importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre- 


viation is impracticable. 





ARBITRATION. An address before the 
Colorado State Bar Association on ‘‘ Compul- 
sory Arbitration,’ by James H. Pershing, is 
published in the October American Lawyer 
(V. xiii, p. 435). The author summarizes 
his views as follows: 

‘““The writer is of the opinion that from 
our system of jurisprudence may be deduced 
such legal principles, and such an adminis- 
trative system as will bring the most difficult 
of our labor problems within the domain of 
law; for be it remembered that our industries 
affected with a public use grow the most 
serious of public disturbances. 

“Tt is the paramount duty of the lawyer to 
establish justice according to law. And he 
should be the last man in the world to confess 
the failure of our jurisprudence to meet any 
demand that a progressive democracy may 
make in order that in all her wide domain, 
law may reign supreme.” 





AUTOMOBILES. ‘ The Law of Automo- 
biles,” by X. P.H. Law Notes (V. ix, p. 147). 

BIOGRAPHY. ‘“ The Calcutta High Court 
— Judges,” by Shumbhoo C. Dey, Bombay 
Law Reporter (V. vii, p. 225). 


CODIFICATION (see Sales). 








CONSTITUTIONAL LAW (Commerce, In- 
surance). Carman F. Randolph, in the No- 
vember Columbia Law Review (V. v, p. 500), 
publishes an exhaustive opinion on “‘ Federal 
Supervision of Insurance.’’ While he admits 
that the United States can control business 
done here by foreign insurance corporations, 
he does not believe that the Supreme Court 
will reverse its established doctrine refusing 
jurisdiction of interstate insurance to the Fed- 
eral Government even if the issue is forced 
by congressional legislation. The foundation 
of his opinion is the distinction that insurance 
is a contract, while commerce among the states 





means intercourse, and an agreement in no 
sense can be described as intercourse. If the 
necessity of transmitting the policies between 
states justifies regulation, all business could 
be regulated by Congress under this clause. 
He distinguishes the lottery ticket case which 
has been made the basis of the present agita- 
tion on the ground that the tickets themselves 
were articles of traffic. He further suggests 
that ‘‘ the delicate mechanism of the majority 
opinion is devised to suppress unwholesome 
gain,’’ and is of opinion that ‘‘ both its defini- 
tion of commerce and its doctrine of prohibi- 
tion are of little or no general value.” 





CONSTITUTIONAL LAW (Commerce, In- 
surance). Andrew Alexander Bruce contri- 
butes to the Central Law Journal (V. 1xi, p. 
384) a valuable discussion of ‘‘ Federal Con- 
trol of Insurance,”’ in the form of a critism of 
the majority report of the committee of the 
American Bar Association which favored Con- 
gressional regulation. He admits their con- 
tention that, when Paul v. Virginia was decided, 
the Court had little conception of the modern 
development of the insurance business, and 
that it is difficult to distinguish between an 
insurance policy and a lottery ticket, which 
has lately been held a subject of regulation 
under the commerce clause. He denies, how- 
ever, that Congress can declare what is a sub- 
ject of interstate commerce, and explains the 
cases relied on by the majority as those in 
which the court was deciding not whether the 
transaction was interstate as opposed to intra- 
state commerce, but whether the articles in 
question were property at all. He severely 
criticises the discussion in the Lottery Case, 
but insists that it must rest on the ground 
that lottery tickets were common nuisances 
and hence no property at all, and had no 
rights that Congress was bound to respect, and 
finally he opposes regulation as a serious blow 
to state sovereignty, and reminds us that some 
day our states will themselves be empires with 
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dense populations and local needs that will 
be lost sight of, if the process of centralization 
is carried to extreme. 


CONSTITUTIONAL LAW. ‘ Governmental 
Regulation of Railroad Rates,’ by George R. 
Peck, American Lawyer (V. xiii, p. 431). 

CONSTITUTIONAL LAW (Police Power). 
An article entitled ‘‘ Some Limitations to a 
Well-known Constitutional Guaranty,” by 
Percy L. Edwards, in the October Albany Law 
Journal (V. \xvii, p. 296) explains that the con- 
stitutional guaranty of freedom of speech 
and the press does not prevent the repression 
of publications devoted largely to the exploita- 
tion of crimes and immoralities. 





CONSTITUTIONAL LAW (Treaties, Agree- 
ments). James T. Barrett in the November 
Yale Law Journal (V. xv, p. 18) commences 
an article on ‘‘ International Agreements With- 
out the Advice and Consent of the Senate,” 
which seems to agree in substance with the 
conclusions of Mr. Hyde in his article on this 
subject in our April number. 

CONTRACTS. ‘ The Theory of Obligations 
in the Civil Law,” by Hon. William Wirt 
Howe, American Lawyer (V. xiii, p. 439). 


CONTRACTS (see Jurisprudence). 

CORPORATIONS. * Are Directors of Cor- 
porations Held to a Sufficient Accountability ?”’ 
by Henry W. Jessup, Bench and Bar (V. iii, 
Pp. 23). 

CORPORATIONS (Personality). Professor 
Dicey’s suggestion as to the personality of 
corporations is again discussed in an article 
by W. Jethro Brown on “ The Personality of 
the Corporation and the State,”’ in the Octo- 
ber Law Quarterly Review (V. xxi, p. 365). 
He submits that a corporation is something 
distinct from the individual persons who con- 
stitute it and is in the eye of the law distinct 
from the sum of its members. The personal- 
ity of the corporation is not a mere metaphor 
or fiction for ‘‘ whenever men act in common 
they inevitably tend to develop a spirit which 
is something different from themselves taken 





singly or in sum.’’ That same unity tends to 
beget a different kind of action, for the group 
is not an organism and can express its will only 
through individuals. The result of the de- 
scription of corporate personality as a fiction 
has been the doctrine that it has no existence 
beyond that which the state chooses to give 
it. He contends that the fiction theory is 
merely a stage in the evolution of legal ideas. 

‘“‘When at a certain stage in national devel- 
opment, lawyers find themselves brought face 
to face with the fact of corporate person- 
ality, they find it difficult to know what to 
do with it. Existing legal categories find no 
place for it. No material reality, nothing ap- 
parent to the senses is at hand. A crude 
realism denies that there can be any person 
except the corporators. Yet realities press 
with increasing urgency for legal recognition. 
It is seen that it is necessary to recognize in 
the group a capacity for legal rights and 
duties — the test of personality. To call the 
group a person is then the first stage — per- 
son not by reality, but by fiction of the law. 
There is nothing beyond the corporators, it 
is said, but let us suppose a person for con- 
venience sake. As groups multiply and ideas 
develop, this provisional solution of law is 
seen to owe more to realities and less to the 
juristic imagination than was at first sup- 
posed. The corporate person is stated to be 
a real person. The statement is true, though, 
as I shall proceed to show, it is liable to be 
misunderstood.”’ 

He admits, however, that corporate per- 
sonality is different from natural personality, 
and prefers to describe it as collective person- 
ality. ‘‘ Such facts,’’ he says, ‘‘ may appear 
when so stated to savor of metaphysics, but 
the metaphysics is already implicit in the 
legal lore which asserts that a corporation is 
more than a mere partnership.” 





CORPORATIONS (Transfer of Shares). Un- 
der the title of ‘‘ Certification of Shares,” 
Frank Evans in the October Law Quarterly 
Review (V. xxi, p. 340) briefly explains the 
law relating to the entry on a transfer of 
shares by some officer of the company to the 
effect that the certificate representing the 
shares has been lodged for transfer. 
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CORPORATIONS (see International Law). 


CRIMINAL LAW (see Jurisprudence). 





EDUCATION (Electives). Ernest W. Huff- 
cut in the October Albany Law Journal (V. 
Ixvii, p. 292) criticizes too free an adoption of 
the ‘‘ Elective System in Law Schools,”’ but 
believes that in those schools where two years 
are entirely elective the necessity for this can 
be avoided by shortening the time given to 
less important subjects and the elimination of 
others. He believes that law schools should 
regard the question differently from colleges. 
‘‘ The college aims at general culture, the pro- 
fessional school at technical efficiency.”’ 

“To sum up, it seems to me that the elec- 
tive system, in order to justify itself in the law 
school, must show, first, that it familiarizes all 
students who receive a degree with the funda- 
mental and vital topics of the law, with the 
chief subject-matter of the profession, and, 
second, that it produces not merely general 
legal discipline, but also technical professional 
efficiency, not merely the ability to acquire, to 
weigh, and decide, but the ability to do, to 
act promptly in any emergency, to know and 
to practice the law. When we observe that 
under this system a considerable fraction of 
students have taken their degrees without any 
study of equity or agency or some other fun- 
damental topic of the law, and that all are 
free to do so, we cannot but conclude that the 
elective system does not meet the test of fit- 
ting men in the best possible way for the 
practice of their profession, or of assuring the 
highest possible potential and practical effi- 
ciency.” 

EDUCATION. ‘“ Legal Education in the 
Province of Quebec,’”’ by W. S. Johnson, Can- 
adian Law Review (V. x, p. 451). 





EDUCATION (see History). 


EQUITY (Fraud). ‘‘ Bargains with Heirs 
and Expectants,” by F. P. Betts, Canada Law 
Journal (V. xli, p. 769). 








EQUITY (see Wills). 





HISTORY. An interesting comparison of 
** The Libraries of a Civilian and Canonist and 





of a Common Lawyer,” as described from 
some ancient records of 1294 by Robert Jowitt 
Whitwell, appears in the October Law Quar- 
terly Review (V. XxXi, p. 393). 


HISTORY. Inthe November Michigan Law 
Review (V. iv, p. 1), under the title of ‘‘ The 
Territorial Expansion of the Common Law 
Ideal,’”?’ John E. Simmons traces “ the com- 
mon law from its primeval beginnings in the 
soul of man before history was.” 





HISTORY. ‘ The Lawless Court of Essex,” 
by Courtney Kenney in the November Colum- 
bia Law Review (V. v, p. 529) is an interesting 
account of an ancient English baronial court 
which survived in a picturesque form into 
modern times. 





HISTORY (Education). ‘‘ The Middle Tem- 
ple Records’”’ are interestingly discussed by 
J. R. V. Marchant in the October Law Quar- 
terly Review (V. xxi, p. 346). The publica- 
tion of the records of the Inns of Court 
recently completed affords much interesting 
material as to the methods of instruction of 
medieval lawyers and the mannerin which they 
were called to the Bar. Moot courts and 
‘‘ readings’ or original treatises written by 
candidates and read to their fellow-students 
were the methods of instruction in those days 
before the development of text-books. 





HISTORY (Juries). In the November Law 
Magazine and Review (V. xxxi, p. 1), G. Glover 
Alexander begins a series of articles on ‘“‘ The 
Province of the Judge and of the Jury.”’ His 
purpose is to describe the history of the strug- 
gle between judge and jury which resulted in 
the present division of functions. To illus- 
trate this he begins a detailed description of 
two early state trials, that of Lilburn and that 
of Lord Dacres. 


HISTORY (Jurisprudence). The first of a 
series of articles explaining historically the 
origin of the different systems of native law 
in India and the effect of the different religious 
systems on their development entitled, ‘‘ The 
Origin and Development of the Bengal School 
of Hindu Law,” by Sarada Charan Mitra, 
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appears in the October Law Quarterly Review 
(V. xxi, p. 380). 





HISTORY (Jurisprudence). ‘‘ The Sources 
of Ancient Siamese Law ”’ are proved by analo- 
gies from the Hindu law by Tokichi Masao in 
the November Yale Law Journal (V. xv, p. 
28). 





INSURANCE. ‘“ Recent Insurance Decis- 
ions Which Add Uncertainty to Future Litiga- 
tion Involving the Construction of Policy Pro- 
visions,’ by Robert J. Brennen, Central Law 
Journal (V. 1xi, p. 304). 





INSURANCE. ‘Shall We Have State or 
Federal Supervision,’”’ by Samuel Bosworth 
Smith, Chicago Legal News (V. xxxviii, p. 
102). 





INSURANCE. ‘‘Stipulations in Fire Insurance 
Contracts Affecting the Insured’s Right of 
Recovery,” by R. E. Ressler, Central Law 
Journal (V. 1xi, p. 323). 


INSURANCE (see Constitutional Law). 





INTERNATIONAL LAW. ** International 
Court of Arbitration,’’ by O. D. Jones, Central 
Law Journal (V. 1xi, p. 346). 





INTERNATIONAL LAW. ‘“ Exemption of 
Private Property at Sea from Capture,”’ by 
Samuel B. Crandall in the November Colum- 
bia Law Review (V. v, p. 487) is a history of 
the diplomacy leading up to such exemption. 





INTERNATIONAL LAW (Confiscation of 
Shares). In the October Law Quarterly Re- 
view (v. xxi, p. 335), J. Westlake replies to 
Sir Thomas Barclay’s article reviewed in our 
October number on ‘“‘ The South African Rail- 
way Case and International Law.’’ He agrees 
that shares not owned by private persons at 
the outbreak of the war, but later acquired, 
should not be deprived of compensation, but 
contends that if they were transferred as se- 
curity for loans made to the government dur- 
ing the war they ought to be confiscated. 

In conclusion he says: ‘‘ Those who med- 
dle with the finance of a state at war must 
bear in mind that common-sense prevents 





international law. from giving to that state 
the right to bolster up its finance by pledging 
the security of its enemy in addition to its 
own, in case of its being conquered and 
annexed.” 





INTERNATIONAL LAW (Contraband). 
Douglas Owen discusses ‘‘ Neutral Trade in 
Contraband of Law,’ in the November Law 
Magazine and Review (V. xxxi, p. 51) with 
especial reference to the damage to honest 
neutral traders by the seizure and delay of 
neutral mail and passenger steamers suspected 
of carrying contraband. The present situa- 
tion is a survival of rules applicable to ancient 
methods of trade. He would avoid the neces- 
sity for conferring this right of search by a 
series of enactments by neutral powers pun- 
ishing their citizens shipping contraband, 
indemnifying honest suspects, and enabling 
belligerents to collect claims for violation of 
these rules. Vessel owners should be pro- 
tected by government certificate; what is 
contraband should be more definitely defined. 

INTERNATIONAL LAW (Jurisdiction). 
Under the title of ‘‘ Turkish Capitulations and 
the Status of British and Other Foreign Sub- 
jects Residing in Turkey,’’ Edwin Pears in the 
October Law Quarterly Review (V. xxi, p. 408), 
explains a curious doctrine of jurisdiction re- 
sulting from Turkish treaties embodying medi- 
eval conceptions. 

‘In the Ottoman Empire the foreign colo- 
nies are so many imperia in tmperio. Taken 
together with their common Capitulations and 
their common usages they constitute one 
great colony whose relations with the territo- 
rial ruler are limited by the same Capitulations 
as those which give them collectively and sep- 
arately an independent character. Each of 
them is regarded in legal fiction as part of the 
territory to which its members are subject. 
Their members could not, if they had wished, 
have become subjects of the Turk. Like all 
early peoples the Turks were unwilling to 
grant their precious rights of citizenship to 
outsiders. Christian foreigners on their part 
had no such desire. Both sides, therefore, 
agreed that these separate imperia should con- 
tinue, that their sovereign should do with 
their subjects what they wished, even having 
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over them the power of life and death. But 
they and their descendants were always to 
remain outside the pale of Turkish rule and 
the application of Turkish law, except in cer- 
tain specific cases provided for in the Capitu- 
lations. That these various colonies have 
continued in existence for three centuries, and 
some of them for four and a half, shows that 
the system has been practicable, and no West- 
ern lawyer acquainted with the circumstances 
of Turkey and of the foreign colonists residing 
there, would seriously think of attempting to 
abolish the actually existing régime of the 
Capitulations.”’ 





INTERNATIONAL LAW (see Constitutional 
Law, Treaties). 





JURISPRUDENCE. ‘“ Abolition of the Jury 
System,” by George H. Williams, Law Notes 
(V.. ix, p.. B50). 

JURISPRUDENCE. ‘ The Development of 
Roman Marriage,” by A. H. J. Greenidge, 
Law Quarterly Review (V. xxi, p. 357). 





JURISPRUDENCE. “ A Constitutional His- 
tory of Hungary,” by Paul Vinogradoff, Law 
Quarterly Review (V. xxi, p. 426). 





JURISPRUDENCE (Contracts). ‘‘ Consid- 
eration v. Causa in Roman-American Law,” 
by Joseph H. Drake in the November Michi- 
gan Law Review (V. iv, p. 19) considers the 
probable effect of the civil law doctrine of 
causa in contracts when brought in competi- 
tion with the common law doctrine of consider- 
ation, and quotes from the analogies of the 
South African and Louisiana experience to 
prove that ultimately these courts will cease to 
enforce in practice any gratuitous promises 
except donations. 





JURISPRUDENCE (Criminal Law). The 
November Yale Law Journal (V. xv, p. 1) 
publishes Secretary Taft’s address on the 
‘** Administration of the Criminal Law,’”’ much 
commented on in the papers last summer. 
He reminds us that we are prone to be nar- 
row in our prejudice in favor of the common 
law and says: 

‘“‘ But certainly when in actual practice the 





common law lawyer is brought to the study of 
the beautifully simple and exactly compre- 
hensive language of the civil code governing 
the rights between individuals, he begins to 
feel the veneration that comes from consciously 
viewing the work of twenty centuries of jurists 
and law-givers who have been struggling dur- 
ing all that period to simplify and make lucid 
the rules of law and to reduce it to the science 
that under the civil code it certainly has be- 
come.”’ 

The common law stands for the utmost lib- 
erty of the individual, and as a price of its 
liberty it imposes upon the person enjoying it 
the burden of looking out for himself. The 
means it developed for the protection of the 
individual were essentially practical and 
through the procedure of the law. He re- 
minds us that ‘‘ we have no right to force on 
the Porto Ricans or the Filipinos institutions 
of our own which have proved of the highest 
benefit to us, unless we can see upon other than 
sentimental ground connected with our own 
history, that such institutions will now prove 
beneficial to them in their present condition.” 
He then calls attention to abuses of many of 
the common law safeguards of individual lib- 
erty to emphasize the fact that even for us 
their value in their present form may well be 
doubted. He advocates the abolition of the 
jury system in civil cases, calling attention to 
the fact that it is used almost solely in actions 
for personal injuries. It is effective only with 
jurors unlikely to be affected by their emo- 
tions and is inseparably interwoven with our 
system of evidence, which is also unknown to 
the civil law. The right of the accused to be 
exempt from testifying he also criticizes as a 
survival of barbaric times. Other rules mak- 
ing it difficult to convict a defendant he as- 
signs as important reasons for lynchlaw. And 
he arraigns the Bar for permitting a portion of 
its number to obstruct reform legislation. 


JURISPRUDENCE (Juries). William H. 
Holt, formerly a judge in Porto Rico, in the 
October Albany Law Journal (V. lxvii, p. 
298) objects to Secretary Taft’s criticisms of 
“The Jury System,” as applied to Porto Rico. 
He believes that like the right of suffrage, it is 
one of the instruments of the sovereignty of 
the people and is an important educational 
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instrument. In his experience their admin- 
istration of it was honest and efficient. 


JURISPRUDENCE (Philippines). | Charles 
S. Lobingier, one of our judges in the Philip- 
pines, describes in the October Law Quarterly 
Review (V. xxi, p. 401) ‘‘ Blending Legal Sys- 
tems in the Philippines.’’ After briefly ex- 
plaining the changes we have so far made in 
the Spanish codes, he calls attention to the 
fact that ‘‘ besides the Roman and the Eng- 
lish the world has produced but a single other 
legal system which has grown to the propor- 
tions of a cosmopolitan one. This is the Mo- 
hammedan law whose principles determine 
the rights and duties of the almost countless 
hosts of Islam from its westernmost outpost 
in Morocco to its eastermost in Mindanao. 
No other system save these three has become 
the law of more than one nation or sover- 
eignty, and it is not a little curious that all of 
these cosmopolitan systems are now found 
side by side in the Philippines alone.” 

From this blending of systems he believes 
that an opportunity will arise for some future 
codifier in the Philippines to develop a system 
which will surpass that of all his predecessors. 

“Such, then, is the new jurisprudence 
forming in the Philippines through the blend- 
ing of diverse legal systems — the Spanish, 
preserving and continuing the law of old 
Rome with the garnered wisdom of its mighty 
jurisconsults — the American, inheriting and 
contributing the great principles of the 
English common law, won by the struggles of 
sturdy yeomen, formulated by a long line of 
illustrious judges, and tempered with the 
practical common sense of the Anglo-Saxon; 
and with it all perhaps a strain from those 
crude systems which antedate all others in 
the archipelago. It is a unique process — 
this blending of legal systems in the Philippines, 
and, except possibly in the early days of 
Louisiana, history furnishes no parallel. And 
as Sir Henry Maine found in the Livingston 
Code — an outgrowth of the peculiar condi- 
tions in Louisiana—the best example of 
codification, some future codifier in the Philip- 
pines may find the materials which will enable 
him to surpass all predecessors. 

“The results of this process are already per- 
ceptible not only in the laws themselves but 








in the attitude of those who interpret and 
apply them. The American judge or lawyer 
who comes to the Philippines finds that he 
has much to receive as well as to give — that 
while his colleagues among the Filipinos may 
not have had the advantage of an early 
training in the remedial part of their present 
law, they are more familiar than he with the 
substantive element, and that each can learn 
something from the other. This conduces to 
a spirit of mutual helpfulness and to mutual 
concessions, which make the work of adminis- 
tering the law far easier and more agreeable. 
The American and Filipino Bar Associations, 
formerly distinct, are now one, and the united 
body recently tendered a banquet to Chief- 
justice Arellano (a Filipino), upon his return 
from a visit to the United States, at which 
the toastemaster was an American and the 
speakers both Americans and Filipinos. A 
distinguished member of the Manila bar, enter- 
taining at dinner recently some lawyer friends 
of both races, remarked that nowhere else in 
the world could such fraternizing be found. 
May it indeed prove the augury of harmonious 
relations in all walks of life between the two 
races whom destiny seems to have assured a 
common future.” 


JURISPRUDENCE (see History). 


NEGOTIABLE INSTRUMENTS (see Sales). 

PATENTS. Inthe November Harvard Law 
Review (V. xix, p. 30), William B. Whitney 
under the title of ‘‘ Patentable Processes ”’ 
contends that recent decisions of the Supreme 
Court have confused an important portion of 
patent law. A patent may be granted for a 
‘useful art.’’ A process (a series of acts pro- 
ducing physical change) is such an art, but 
the court has inserted a qualification ‘ pro- 
vided it involves a chemical or other elemental 
change.”’ A process that does not invoke any 
power of nature to effect a result that may be 
produced by simple manipulation, though ordi- 
narily and most successfully performed by 
machinery ought to be patentable. To hold 
the contrary would nullify the act and over- 
rule decided cases. But a doubt is raised by 
recent cases. : 

A further proposition of the court that a 
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process that is simply the function or opera- 
tive effect of a machine is not patentable, is 
true only if process is taken to mean merely the 
function or effect produced by a machine, or 
not a process but an abstraction. It is also 
true where a process is new only in the sense 
that it is better performed than before by the 
function of a new machine. If it means that 
a true process is not patentable though new, 
when seemingly identified with the function 
ot a machine because it can be performed in 
no other way than by the machine, it is un- 
sound in principle. 

PATENTS (England). J. W. Gordon, in the 
November Law Magazine and Review (V. XxxXi, 
p. 31), advocates ‘‘ Reform of the Patent Law ”’ 
showing that there are difficulties of interpre- 
tation in the English decisions similar to those 
found by Mr. Whitney in our American law. 
He chiefly criticizes ‘the perplexed and un- 
settled doctrine concerning subject matter, an 
illiberal and mischievous practice in the grant- 
ing of injunctions, and a very unsatisfactory 
method of trying questions of fact.”” The first 
is due to a judicial interpretation requiring 
ingenuity in addition to novelty in an inven- 
tion, leaving room for arbitrary decisions 
which counsel cannot forecast. The statute 
should properly have given a patent to the 
projector of an invention and not to an in- 
ventor, and thus avoided this difficulty. Some 
confusion has resulted from an acknowledged 
disposition of the courts “‘ to regard favorably 
a practically useful machine.’’ Another abuse 
is the granting of patents to foreigners who 
never manufacture in Great Britain but keep 
the field for sale of foreign-made articles. 
The gradual ousting of the jury and extension 
of injunction, he would remedy by a jury of 
experts in place of the common jury and the 
payment of damages. 

PERSONS. ‘ Action by Unborn Infant,”’ 
by James M. Kerr, Central Law Journal (V. 
Ixi, p. 364). 


PRACTICE. “ Justice in New York,” by 
Willis B. Dowd in the October Albany Law 
Journal (V. lxvii, p. 290,) is a criticism of the 
constitutional limitation of the number of 
judges in New York City, to which he attrib- 





utes the congestion of business and delay of 
justice. 

PRACTICE. ‘‘ The Congress of Advocates 
at Liége ”’ is described by E. S. Cox-Sinclair in 
the November Law Magazine and Review (V. 
Xxxi, p. 81). This was a meeting of repre- 
sentatives of various European Bar associa- 
tions, which discussed a number of profes- 
sional questions in which uniformity was 
desired but toward which little was accom- 
plished. A permanent international organiza- 
tion was formed. 





PRACTICE (see Arbitration). 


PROCEDURE (see Jurisprudence, Criminal Law). 





PROPERTY. “ Effect of Possession of Land 
without Recorded Title,”’ by M. G. Mason, 
Virginia Law Register (V. xi, p. 455). 

SALES (Codification). In the November 
Michigan Law Review (V. iv, p. 41), Francis 
B. James, under the title of ‘‘ Uniform State 
Laws Governing Negotiable Documents of 
Title,’’ discusses certain sections of the pro- 
posed codification of the law of sales. He 
especially objects to the provision conferring 
negotiability on documents of title not until 
after ten days from their issue. The purpose 
of this limitation was to prevent some common 
fraudulent schemes for repledging warehouse 
receipts and bills of lading on goods purchased 
on credit. The author finds these too small 
in number and consequence to limit the nego- 
tiability of these documents which he thinks 
should be placed on the basis of other com- 
mercial paper. 

‘‘ The merchants gave to the law their cus- 
toms and usages, and now that our legislative 
bodies are to give to the merchant codes of 
mercantile law, these codes should so far as 
possible, embody these customs and usages 
freed from legal jargon and unhampered by 
mere legal rules except such as are based on 
ethical principles underlying all American 
jurisprudence and principles of economics 
underlying sane and sound commerce.”’ 

STATUTES. ‘“ Defects in Legislation,” by 
Hon. Lewis H. Machen, Virginia Law Reg- 
ister (V. Xi, p. 451). 
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STATUTE OF FRAUDS. ‘Lord Tenter- 
den’s Act in the United States, and an Im- 
portant Omission Therefrom,” by W. T. Fox, 
Central Law Journal (V. 1xi, p. 344). 





WILLS. “ The Dead Hand,” by J. M. Lely 
in the November Law Magazine and Review 
(V. xxxi, p. 24), is a criticism of some defects 
in the English law of wills and suggestion of 
remedies. 





WILLS (Equitable Conversion). In the No- 
vember Harvard Law Review (V. xix, p. 1), 
Professor Langdell concludes his important 
treatise on ‘‘ Equitable Conversion.”’ He deals 
chiefly with the changes in the law real and 
supposed, since the decision of Ackroyd v. 
Smithson. On the whole he finds these to be 
less than has generally been supposed. What 
constitutes such conversion is still the de- 
clared intention of the testator. Before that 
case, evidence of such intention seems to have 
been looked for only in such directions as the 
will contained respecting a sale of the land and 
the mode of dealing with the proceeds inde- 
pendent of any gift of the latter. Since that 
case, such evidence has been primarily looked 





for in the gift of the proceeds, and a gift which 
does not take effect is disregarded. Moreover, 
‘the doctrine has become established that an 
equitable conversion by will is presumptively 
coextensive only with the purposes for which 
the sale is directed, and hence the distinction 
has become established between an equitable 
conversion for the purposes of the will only 
and an equitable conversion out and out.” 
And an unqualified direction to sell is pre- 
sumed to be only for the purpose expressed in 
the will. Hence, a conversion out and out 
has meant less than it did before ‘‘ for while 
such a conversion before Ackroyd v. Smithson 
caused any portion of the land the produce of 
which was not disposed of, to go to the testa- 
tor’s personal representative, it now has merely 
the effect of causing the heir to take the same 
as money.” The authorities, however, give 
no satisfactory reason for these changes. It 
has been held that these changes should be 
extended by analogy to the equitable conver- 
sion by will of money into land. 





WITNESSES. ‘‘ Memoranda to Refresh 
Mind of Witness and as Substitute for Wit- 
ness’s Recollection,’ by John D. Lindsay, 
Bench and Bar (V. iii, p. 12). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL 
SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Pub- 
ishing Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as well as the 
citation of volume and page of the Reporter in which it is printed.) 








ATTORNEYS. (Disbarment — Nature of Pro- 
ceeding.) Fla.— An interesting comment upon 
the nature of disbarment proceedings is con- 
tained in State v. McRae, 38 Southern Reporter, 
605. Therein it is maintained that disbarment 
proceedings are not designed as a penalty or 
punishment for any misfeasance or dereliction of 
duty by an attorney, but are solely for the pur- 
pose of purging the roll of legal practitioners of 
an unworthy or disreputable member. In such 
a proceeding, therefore, no fine, imprisonment, or 
other punitive sentence, can be imposed, but the 
judgment can be merely one revoking the for- 
merly granted permit to practice law, and strik- 
ing the name of the derelict from the roll of 
attorneys. Upon very much this same ground is 
based the further holding that a disbarment pro- 
ceeding against an attorney is not a criminal 
prosecution and does not fall within that class 
of cases that require the charges to be preferred 
by information or indictment, or that require a 
trial by jury, or a confrontation of the accused 
with the witnesses against him. 


It is admitted that proceedings to disbar an 
attorney are, in the absence of statutes, based 
solely on the inherent power of the courts over 
their officers, and are intended for the protection 
of the courts from the official ministrations of 
persons unfit to practice as attorneys. From this 
it follows that such proceedings are not of a 
criminal nature, that the statute of limitations is 
not a defense, that failure to testify on the part 
of the accused raises against him the presumption 
of the truth of such uncontradicted facts as must 
be within his knowledge, that the right of the 
court to proceed cannot be affected by a private 
settlement between the attorney and third parties, 
and that the offense need not be proved beyond 
a reasonable doubt, but that a clear preponder- 
ance of the evidence is sufficient. The principal 
case, with its additional deductions, is in line with 
the great majority of decisions that have dealt 
with this aspect of disbarment proceedings. Ex 
parte Wall. 107 U.S. 265, is the leading case, and 





constitutes almost a text-book by itself, for de- 
cision and dissenting opinion cover more than 
fifty pages. The contrary view, to be logical, 
must, among other things, insist upon proof be- 
yond a reasonable doubt, even in cases where the 
offense constitutes in no sense either a crime or 
a misdemeanor, and may, conceivably, fall short 
even of a tort. We know of only one court, and 
that one of inferior jurisdiction, that has gone 


this length. 
W. E. Walz. 


BANKRUPTCY. (Exemptions — Life Insur- 
ance Policies.) U.S. S. C. — Holden v. Stratton, 
25 Supreme Court Reporter, 656, contains an 
authoritative determination of a question as to 
which there has been some diversity of opinion. 
This question is the construction of the provisions 
of the Bankruptcy Act relating to exemptions of 
life insurance policies. Section 6 of the act pro- 
vides that it shall not affect the allowance to 
bankrupts of the exemptions prescribed by the 
state laws in force at the time of the filing of the 
petition. A proviso contained in section 70a, 
declares, however, that if any bankrupt shall 
have any insurance policy which has a cash sur- 
render value payable to him, his estate, or per- 
sonal representatives, he may, within thirty days 
after the cash surrender value has been ascertained, 
pay or secure to the trustee the sum so ascer- 
tained and stated, and continue to hold, own, and 
carry such policy free from the claims of the 
creditors participating in the distribution of his 
estate, but that otherwise the policy shall pass to 
the trustee as assets. It has been held In re 
Scheld, 44 C. C. A. 233, 104 Fed. 870, that the 
proviso in section 7oa limits the operation of 
section 6 so that life insurance policies, though 
exempt by the state laws, are not exempt to the 
bankrupt if they have a cash surrender value 
The contrary is held in Steele v. Buel, 44 C. C. A. 
287, 104 Fed. 968. The Supreme Court unani- 
mously holds that section 7oa deals only with 
property which is not exempt but passes to the 
trustee, and that the only operation of the pro- 
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viso is to give the bankrupt, in a case where such 
a policy would not be exempt by the state laws, 
a right, upon paying or securing the cash sur- 
render value of the policy, to continue to retain 
the same. 


Besides the main point in issue this case con- 
firms the decisions of the various District Courts 
to the effect that where a policy of life insurance 
is payable to the bankrupt, his executors, admin- 
istrators, or assigns, even though it has no cash 
surrender value, it passes to the trustee in bank- 
ruptcy. 

Gould v. New York Life Ins. Co., 13 A. B. R. 233. 

In re Mertens, 12 A. B. R. 712, 131 Fed. 972. 

In re Welling, 7 A. B. R. 340, 113 Fed. 189. 

In re Slingluff, 5 A. B. R. 76, 106 Fed. 154. 

If nothing can be realized either by the surren- 
der or the sale of the policy there is nothing to 
pass to the trustee. 

Gould v. New York Life Ins. Co. 
cases there cited. 

However, a practical difficulty often arises where, 
as is common, the insurance is for the benefit of a 
third person named in the policy, although the 
cash surrender value may be payable to the bank- 
rupt. Such a policy cannot be surrendered with- 
out the consent of the beneficiary. 

Central Bank of Washington v. Hume, 128 
U.S. 195. 

Gould v. Emerson, 99 Mass. 154. 

Wilburn v. Wilburn, 83 Ind. 55. 

Ricker v. Charter Oak Ins. Co., 27 Minn. 193. 

Charter Oak Ins. Co. v. Brant, 47 Mo. 419. 

Pingree v. National Ins. Co., 144 Mass. 374. 

Therefore, it has recently been decided by the 
Supreme Court of Massachusetts that if a bank- 
rupt at the time of his bankruptcy holds a life 
insurance policy providing that, if he dies within 
twenty years, the company shall pay the amount 
of the policy to his mother if living, or if she is 
dead, to his estate, and at the end of twenty years 
if he survives the company shall pay to him, he 
has an interest in the policy which passes to his 
trustee: but the trustee in bankruptcy cannot 
surrender the policy without the consent of the 
mother, nor can he compel the insurance com- 
pany to pay him anything for the insurance pol- 
icy without such consent. 

Haskell v. Equitable Life Assurance Society, 
181 Mass. 341. 

If once the trustee elects to abandon an insur- 
ance policy as valueless, if subsequently the bank- 
rupt dies, the trustee has lost all his rights to the 
proceeds of the policy. 

Myers v. Josephson, ro A. B. R. 687. 

Lee M. Friedman. 


Supra and 





BENEFICIAL ASSOCIATIONS. (Members — 
Indebtedness to Order — Lottery Tickets.) Conn. 
—A debt is none the less a debt because con 
tracted for lottery tickets, says the Suprem: 
Court of Errors of Connecticut, in Kelly v. Court 
R. F. Phelan, No. 122, Foresters of America, 
60 Atl. Rep. 1022. The by-laws of the defendant 
beneficial association defined a member in finan- 
cial standing, entitled to share in death benefits, 
as one who was not indebted to subordinate 
courts for fines or assessments or anything else 
that might be charged against him as dues, to 
an amount equal to six months’ dues. Plaintiff’s 
decedent, who was a member of the order, was 
charged on the books thereof with an indebtedness 
for unpaid dues in the sum of $3.75, and a further 
indebtedeness of $1.00, making a total which 
was more than equal to six months’ dues. The 
indebtedness of $1.00 arose from the fact that 
defendant had some time before joined with 
others in giving a fair, at which there was a 
drawing, for which tickets were sold entitling the 
holder to a chance on various prizes. Prior to 
the fair, these tickets were distributed by defend- 
ant among its members, and a book of some of 
them was taken by plaintiff’s decedent for the 
purpose of selling the tickets for the benefit of 
defendant. Neither the tickets nor the money 
for them was ever returned to defendant, and the 
one dollar indebtedness was on account of these 
tickets. The court holds that notwithstanding 
the fact that the drawing was actually a lottery, 
the charge against insured for the tickets was a 
valid indebtedness, so that he was not a member 
in good standing under the by-laws at the time of 
his death. 


CARRIERS. (Rebilling Rate — Discrimination.) 
Miss. — Quite a learned and extensive consid- 
eration of rebilling rates and their operation and 
effect is to be found in Alabama in Vicksburg 
Ry. Co. v. Railroad Commission of Miss., 37 
South. Rep. 356. The court lays down the rule 
that a true rebilling rate is one in which the goods 
received in unbroken car-lots over one line of 
railway can be rebilled over the same or another 
line, completing one continuous trip, simply 
changing the consignee and altering the destina- 
tion of the identical shipment without unloading. 
A so-called rebilling rate, which is not applied 
to consignments arriving over all connecting lines 
but is only available to those receiving freight 
over associated lines and under which freight. 
where consigned over the rebilling road, does not 
complete one continuous trip without rehandling, 
and is not necessarily the identical shipment 
originally consigned, there being a custom of 
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granting dealers, handling freight over the asso- 
ciated lines, the privilege of ninety days from the 
date of their expense bills for receipts showing 
the amount of freight received over such line of 
shipping an equal amount of freight over the re- 
billing line at the rate adopted, is held to be not 
a true rebilling rate but a discrimination. 


CONSTITUTIONAL LAW. (Combining to 
Effect Malicious Injury.) U.S.S.C.— The scope, 
as well as the constitutionality of a provision of 
the Wisconsin statutes, which declares that if any 
two or more persons combine for the purpose of 
wilfully or maliciously injuring another in his 
reputation, trade, business, or profession, by any 
means whatever, they shall be fined, is rather 
briefly, but nevertheless satisfactorily treated in 
Aikens v. Wisconsin, 25 Supreme Court Reporter, 
3. A newspaper had notified an increase of 25 
per cent in its charges for advertising, whereupon 
the defendants, who were managers of other news- 
papers formed a combination, and agreed that if 
any advertiser paid the increased rate demanded 
by the first-mentioned paper, he should not be 
permitted to advertise in. any of the defendants’ 
papers, except at a corresponding increase of rate, 
but that if he should refuse to pay the increased 
rate, he should be allowed to advertise in defend- 
ants’ papers at the rate previously charged. In 
an opinion supporting the constitutionality of the 
statute the court suggests that such a combina- 
tion, followed by damage, would be actionable 
even in common law, and that in that case the 
motive with which the acts were performed would 
be material as affecting the question of justifica- 
tion. Attention is directed to the fact that while 
the statute punishes combining for the purpose 
of wilfully or maliciously injuring another in his 
business, the Supreme Court of Wisconsin had 
intimated that a narrower interpretation would 
be adopted, and the further fact that in the 
present case it was alleged that the combination 
was with the intent of maliciously inflicting 
injury, so that the validity of the statute as rela- 
ting to a malicious, as distinguished from a wil- 
ful injury, was the only question involved. In 
this aspect, the statute is held not in conflict with 
the 14th amendment to the Federal Constitution. 
For the defendants it was contended that the 
means intended to be used in the particular com- 
bination under consideration were simply the 
abstinence from making contracts, and that a 
man’s right to so abstain could not be interfered 
with, and carried with it the right to communicate 
the intention to abstain to others, and to abstain 
in common with them, and it was argued that the 
statute must be held unconstitutional if construed 





as extending to these acts. ‘‘The fallacy of this 
argument,’”’ says Mr. Justice Holmes, ‘‘lies in 
the assumption that the statute stands no better 
than if directed against the pure nonfeasance of 
singly omitting to contract. The statute is 
directed against a series of acts and acts of several, 
the acts of combining with intent to do other 
acts. When the acts consist of making a com- 
bination calculated to cause temporal damage, 
the power to punish such acts when done malic- 
iously, cannot be denied because they are to be 
followed and worked out by conduct which might 
have been lawful if not preceded by such acts.” 


It is the belief of this annotator that a solution 
of the trust problem may be found, by the applica- 
tion to all situations where virtual monopoly pre- 
vails, of the law governing the public services. 
This law requires that all shall be served without 
discrimination; while the predatory competition 
which is carried on by many of the present com- 
binations, involves outright refusal to serve those 
who deal with a rival or at least discrimination 
against those who will not sell upon the terms 
dictated by the trust. Two decisions of the Su- 
preme Court of the United States within the last 
two years strengthens the hope that the legisla- 
tures will use some such law to turb the trusts, 
and that the courts will uphold the constitution- 
ality of such statutes. In Montague v. Lowry, 
the Supreme Court held that if a combination of 
vendors of tiles refused to sell to a retailer they 
were liable for damages under the Federal Anti- 
Trust Act. Now, in Aikens v. Wisconsin, it per- 
mits the penalizing of a combination of newspaper 
proprietors for putting in force a discrimination 
designed to bring a rival to terms. Taken to- 
gether these two cases open the way for more 
comprehensive legislation which may declare that 
in all business in which virtual monopoly is estab- 
lished there must be adequate service to all with- 


out discrimination against any. 
Bruce Wyman. 


This decision introduces into the criminal law 
as a test of the validity of conspiracy statutes, the 
doctrine of ‘“‘ want of justifiable cause ’’ (malice), 
which has figured so conspicuously in actions for 
damages for interference with contracts and busi- 
ness. The common law punished conspiracies to 
injure another in his trade or calling. People v. 
Melvin (1810), 2 Wheeler’s Cr. Cas. 262; People 
v. Trequier (1823), 1 Wheeler’s Cr. Cas. 142. In 
New York a statute making it a criminal conspir- 
acy for two or more persons to conspire to commit 
any act injurious to trade or commerce, was held 
to cover a combination to raise wages by fines 
and strikes. People v. Fisher (1835), 14 Wend. 
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9. But an act of 1870 provided that such statutes 
should not be construed to prevent the peaceable 
codperation of workmen to raise wages. (N. Y. 
Penal Code, §170.) Under the above decision a 
conspiracy to commit an injury to one in his trade 
or calling may be made indictable only if the con- 
spirators have no lawful excuse or justification. 
What is a lawful excuse or justification remains 
in the realm of debate. 


CONSTITUTIONAL LAW. (Liberty and Pur- 
suit of Happiness.) Conn.— The Connecticut 


statute prohibiting the marriage of epileptics has 
received judicial sanction — Gould v. Gould, 61 
Atlantic Reporter, 604. In the argument in sup- 
port of its position that the statute is not in con- 
travention of that provision of the Connecticut 
constitution guarantying life, liberty, and the 
pursuit of happiness to all, the court points out 
that while one of the rights preserved by the 
constitution is the right to contract marriage, 
yet that is a right which can only be exercised 
under such reasonable conditions as the legislature 
may see fit to impose. For example: it is not 
possessed by those below a certain age, and is 
denied to those who stand within certain degrees 
of kinship. Taking judicial notice of the grave 
nature of the disease and of its hereditary char- 
acter the court holds that as the law applies 
equally to all under the same circumstances, and 
as the legislature might reasonably believe that 
the law was necessary for the preservation of the 
public health, it is not in conflict with the con- 
stitution. A subsidiary holding of some impor- 
tance is to the effect that fraudulent concealment 
by an epileptic of the fact that he is such, by 
means of which concealment the marriage is 
effected, justifies a divorce on the ground of a 
fraudulent contract. 


The test of reasonableness laid down is that 
there are substantial grounds for believing that 
the determination that the law is necessary for 
the preservation of the public health is supported 
by the facts upon which it is apparent that it was 
based. Would this test be met by the Kansas law 
of 1903, which extends a similar restriction to 
children born after one of the parents was afflicted 
with insanity? 

The act of Connecticut is prohibitory and pro- 
vides a penalty for its violation. In analogy to 
the provisions prescribing certain forms of solem- 
nization, a marriage entered into in contravention 
to the law is not void. The same interpretation 
will probably be placed upon the similar prohibi- 
tion to be found in the acts of Minnesota, Kansas, 
and Ohio. The ruling that the concealment of the 
epileptic condition may justify divorce, rests upon 











the recognition of fraudulent contract as a ground 
of divorce by the laws of Connecticut; there are 
only a few states recognizing this ground, Kansas 
being one of them. E. F. 


CORPORATIONS. (Stockholders’ Bill — Juris- 
diction.) N. Y.S. C., App. Div. — Jacobs v. Mexi- 
can Sugar Refining Co., 93 New York Supplement, 
776, has a holding of some moment on the question 
of jurisdiction. Under the provisions of Code 
Civ. Proc. § 1780, that an action against a foreign 
corporation may be maintained by a resident of 
the state for any cause of action, it is held that 
the courts of New York have jurisdiction of an 
action by resident stockholders in a foreign cor- 
poration against another foreign corporation to 
have declared void for fraud an agreement can- 
celling a lease from defendant to the corporation 
of which plaintiffs were members. The majority 
opinion places its holding upon the ground that 
while the relief to be awarded would be in favor 
of the corporation in which plaintiffs were stock- 
holders, nevertheless, the cause of action sought 
to be enforced was one which vests in a minority 
stockholder to prevent the majority stockholders 
and officers from carrying out a fraudulent 
scheme to injure the corporation. McLaughlin, 
J., in the dissenting opinion, suggests that as it 
is conceded in the main opinion that the court 
would not have jurisdiction had the action been 
brought by one corporation against another, he 
does not understand that the stockholder can do 
for the corporation what it cannot do for itself, 
and is, consequently, of the opinion that the court 
was without jurisdiction. 


This decision should be compared with that of 
the Court of Errors and Appeals of New Jersey in 
Wilson v. American Palace Car Co., 65 N. J. Eq. 
730 (1903), in which it was held that the Court of 
Chancery of New Jersey, had no jurisdiction over 
a foreign corporation in a suit by some of its 
stockholders to set aside a transfer of all of its 
property, not being real estate, to a corporation of 
New Jersey. The court in that case applied the 
doctrine of Pennoyer v. Neff (95 U. S. 714) and 
said that a decree against the foreign corporation 
would be without due process of law, but the pur- 
pose of the suit was only to give notice to the cor- 
poration of a suit to restore to it its own property, 
and the decision would seem to be an unnecessary 
extension of the principle of Pennoyer v. Neff. 
In this connection it is interesting to see that 
the English and continental courts have not hesi- 
tated to take jurisdiction over foreigners in cases 
in which the contract was made or to be performed 
without the jurisdiction and in many other classes 
of cases, and it is worth while to refer to Piggott on 
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Service out of the Jurisdiction. (F. T. Piggott, 
London, William Clowes & Son, 1892). 

The cases have been collected by the writer of 
this note in an article on Jurisdiction over Non- 
Residents in Personal Actions, in the ‘“ Columbia 
Law Review ”’ for June last. 

Edward Q. Keasbey. 


This case squarely holds that the right of a 
stockholder to enforce a claim of the corporation 
against a stranger is a cause of action belonging 
to the stockholder, and not merely a cause of 
action on behalf of the corporation which the 
stockholder may under certain circumstances as- 
sert on behalf of the corporation. The majority 
opinion is in accord with the doctrine of the Fed- 
eral courts, which determine questions of juris- 
diction on the ground of diverse citizenship in 
such cases by looking to the actual citizenship of 
the stockholder suing (Dodge v. Woolsey, 18 How. 
331), rather than to the fiction which would be 
resorted to were the action by the corporation 
itself, that all stockholders are citizens of the 
state creating the corporation (Barrow Steamship 
Co. v. Kane, 170 U. S. 100). The Federal courts 
are in a measure protected against frauds upon 
their jurisdiction in such cases by Equity Rule 94, 
requiring the bill to be verified and to allege that 
the suit is not a collusive one, to confer on a court 
of the United States jurisdiction in a case of which 
it would not otherwise have cognizance. Some 
safeguard should be provided in New York should 
this doctrine be affirmed by the Court of Appeals. 

Frank Irvine. 


DAMAGES. (Personal Injuries — Fright and 
Nervous Shock.) N. Y. S. C., App. Div. — Newton 
v. New York, New Haven & Hartford Railroad 
Company, 94 New York Supplement, 825, while 
not out of line with the general current of author- 
ity on the question involved, is interesting because 
it presents, in what might be called an exaggerated 
form, the facts which give rise to the holding. 
Plaintiff was a passenger on a train with which 
one of defendant’s. trains collided. Plaintiff 
testified that it threw him over in the seat but did 
not inflict any bruises or injury and that he felt 
no pain. After the accident plaintiff continued 
on his way on foot and went to his office. There- 
after plaintiff's condition continued to get more 
serious, and a physician testified that he was 
suffering from ‘dilation of the heart and from 
valvular disease. Plaintiff's physical condition 
was, as a matter of fact, very serious, and he finally 
died. At the trial plaintiff's counsel expressly 
stated that they did not claim that any physical 
injuries were inflicted. There was expert testi- 
mony that plaintiff's subsequent condition could 





have been the result of nervous shock. Under 
these circumstances it is held that there could be 
no recovery for the purely mental effect of the 
accident upon the plaintiff in the absence of any 
proof of any physical injury whatever. 





EVIDENCE. (Conflicting Presumptions — 
Antecedent Marriage — Proof.) Md.— An inter-— 
esting question of evidence and the effect of con- 
flicting presumptions, which has not been many 
times before the courts of this country, is decided 
in Bowman v. Little, 61 Atlantic Reporter, 223. 
This question relates to the quantity, or rather 
quality, of proof required to establish a first 
marriage in a civil case in which each party 
claims property as the wife of a deceased person. 
Under these circumstances it is decided that as 
proof of the first marriage would inevitably brand 
the deceased with the crime of bigamy and bas- 
tardize the offspring of the second marriage, the 
first marriage must be established as an actual 
fact by strict proof, the presumption being that 
the subsequent marriage proven to have been 
actually solemnized was the valid one. The court 
says that the reason upon which the doctrine 
that there must be strict proof of the first marriage 
rests is apparent. When the presumption of a 
lawful marriage is met by a counter presumption 
of innocence, the former must yield to the force of 
the latter. After it has been shown that there 
was an actual marriage solemnized in the method 
which the law prescribes, every inference is in- 
voked in support of its validity and against an 
alleged antecedent marriage, because the presump- 
tions of the law are always in favor of innocence 
and of legitimacy. The two English cases of 
Taylor v. Taylor, 1 Lee, 571, 5 Eng. Ecc. Rep. 
454, and King v. Inhabitants of Twyning, 2 Bar. 
& Ald. 386, are cited in support of the holding, 
the latter case being quoted with approval. 


For a very full collection of the cases on pre- 
sumptions of the validity of marriages, see 19 Am. 
& Eng. Ency. Law 1202. Our case holds that 
when a marriage, otherwise valid, is attacked on 
the ground that a prior marriage was still in ex- 
istence when the one in question was consum- 
mated, it will be presumed that no such prior 
marriage took place. When such prior marriage 
has been established, courts have presumed the 
death of the former spouse. If it is made to appear 
that the former spouse is still living, a divorce will 
be presumed. Our case is no doubt right. Cer- 
tainly the one who relies on such prior marriage 
must bring in some evidence of it. He has the 
duty of going forward. Wigmore, Evidence, 
§2487. But suppose he now introduces evidence 
of cohabitation as man and wife and reputation 
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as such. This usually creates a presumption of 
marriage. This, making out a prima facie case, 
would overthrow the first presumption were it not 
for an additional rule that the presumption in 
favor of the second marriage can only be over- 
thrown by clear evidence of the first marriage, and 
that “habit and repute” will not suffice. This 
seems to be settled in the Maryland cases and 
perhaps elsewhere. But suppose there is clear evi- 
dence of the first marriage. Plainly then the party 
relying on the second marriage must come for- 
ward with evidence to overthrow it. Who then 
has the ultimate burden of establishing? Prob- 
ably the one asserting the second marriage, since a 
presumption does not shift the burden of estab- 
lishing. Vincent v. Association, 58 At. Rep. 
(Conn.) 963. But courts have said that the one 
asserting the first marriage has the “ burden of 
proof.” Taylor v. Taylor, 1 Lee 571; Patterson v. 
Gaines, 6 How. 550, 596; Rooney v. Rooney, 54 
N. J. Eq. 231, 245. This tells us nothing since we 
do not know in what sense they were using “ bur- 
den of proof.”” Wigmore, Evidence, §$2485, 2487. 
It will be noticed that according to the above dis- 
cussion the presumptions do not conflict but come 
into operation successively. Wigmore, Evidence, 
§2493. Clarke B. Whittier. 


FEDERAL COURTS. (Removal of Causes — 
Diverse Citizenship — Residence.) U. S. C. C. 
Nev.—A decision involving the question of 
federal jurisdiction on the ground of diverse 
citizenship and adding a holding to the number 
which must now be regarded as stating the most 
generally accepted doctrine, is to be found in 
Burch v. Southern Pacific Co., 139 Fed. Rep. 
350. This case holds that since Act Aug. 13th 
1888, c. 866, § 1 (U. S. Comp. St. rgor, p. 508), 
providing that when jurisdiction is founded on 
diverse citizenship suit shall be brought only in 
the district of the residence of plaintiff or defend- 
ant, confers a mere privilege on the defendant 
which may be waived, federal circuit courts 
have jurisdiction over controversies wholly be- 
tween citizens of different states though neither 
plaintiff nor defendant is a resident of the district 
in which the court to which the action was removed 
is sitting. There are authorities to the contrary, 
notably: Foulk v. Gray, 120 Fed. 156, and Gebbie 
& Co. v. Review of Reviews Co., 134 Fed. 150. 
These are referred to by the court but are appar- 
ently considered not authoritative because in 
conflict with a considerable number of other 
cases adhering to the contrary doctrine. Among 
the latter, the court cites and quotes from Wilson 
v. Western Union Telegraph Co., 34 Fed. 561, 
‘Kansas City & T. R. Co. v. Interstate Lumber 











Co., 37 Fed. 3, Sherwood v. Newport News & M. 
B. Co., 55 Fed. 1, Whitworth v. Railroad Co., 
107 Fed. 557, Virginia-Carolina Chemical Co. v. 
Sundry Insurance Companies, 108 Fed. 451, and 
Memphis Savings Bank v. Houchans, 115 Fed. 96 
52 C.C. A. 176. 


INNKEEPERS. (Guests — Permanent Lodgers.) 
N. Y. S. C. — A case which manifests a tendency 
to at least not extend the liability of innkeepers 
for the property of their guests is that of Crapo 
v. Rockwell, 94 New York Supplement, 1122. 
Plaintiff had lived for seventeen months in defend- 
ant’s inn which accommodated both transient and 
permanent lodgers and had moved property into 
her rooms, which indicated an intention to make 
more than a temporary sojourn, and in addition 
had made the arrangements for her stay with the 
proprietors themselves, instead of the clerk. 
When she first went to the inn she contemplated 
housekeeping and never made any agreement for 
lodging for a definite time, and had frequently 
changed her apartments during her stay. While 
adhering to the rule, of course, that a hotel is 
an insurer of the property of its guests and liable 
for its loss from any cause whatever except from 
the neglect of the guest or the act of God, or the 
public enemy, the court, going back to the first 
principles, decides that an ‘‘inn’’ is a house for 
the entertainment of travelers, and that the 
relation of innkeeper and guest applies only to 
travelers. This, of course, necessarily gives rise 
to the holding that as plaintiff was a permanent 
boarder, the innkeeper was not liable for loss of 
her property. The case is carefully distinguished 
from the case of Hancock v. Rand, 94 N.Y. 1, 
and it is pointed out that though the plaintiff in 
that case had been an inmate of the hotel for seven 
months, nevertheless she was the wife of an 
officer in the United States army who was con- 
tinually subject to marching orders and had no 
permanent residence anywhere. 


This is a very simple case, and the decision is 
the ordinary one on these facts. Whether a per- 
son at an inn is guest or boarder is a mere question 
of fact; the length of time, the fact that the inn is 


‘in the place of residence of the person entertained, 


and the special bargain with the innkeeper are all 
significant. J. H. B. 


An innkeeper owes a public duty only to way- 
farers, and even if the applicant is originally re- 
ceived as a guest the test remains that only so 
long as he may be considered in truth a traveler 
is the innkeeper liable as such. This is a question 
of fact often difficult to determine. An attorney 
following his court, a guest taken ill, a witness 
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attending a suit, an officer expecting orders — all 
these have been held to be travelers still, although 
their stay at the inn extended over weeks or even 
months. On the other hand, a sojourner at a 
watering place, a mother who settled in apart- 
ments to be near her son, hosts who took a suite 
to entertain their company, a professional man who 
opened an office — these were properly held to be 
boarders. The present case is rather a close one; 
but in view of all the facts it may well be said 
that when the loss occurred the relation of inn- 
keeper and guest did not exist. 
Bruce Wyman. 


JUDGMENTS. (Fraud in Obtaining Service.) 
U. Ss. S. C. — A rather interesting case, nominally 
involving the question whether full faith and 
credit had been given a judgment of one state 
in an action thereon in another, but really involv- 
ing a decision as to what constitutes fraud in 
obtaining a judgment, is that of Jaster v. Currie, 
25 Supreme Court Reporter, 614. The action was 
brought in Nebraska on a judgment obtained in 
Ohio. Service on defendant was obtained in 
Ohio while he was there under the advice of his 
attorney to attend the taking of plaintiff’s deposi- 
tion in a case then pending in the Nebraska 
courts for the same cause of action for which the 
Ohio judgment was obtained. It was alleged by 
defendant that notice of the taking of the deposi- 
tion was given him with the expectation that he 
would attend and would delay his return to 
Nebraska, after the deposition was taken, long 
enough to permit service. There seemed, as a 
matter of fact, to be no evidence that plaintiff 
was actuated by any such motive in giving the 
notice, but the court holds that even if this were 
the case, the notice was true and the taking of the 
deposition needed no justification, but could be 
taken arbitrarily because the plaintiff so chose, 
and that as plaintiff could also arbitrarily have 
defendant served with process if he was in Ohio, 
he could arbitrarily unite the two acts and do the 
first because he hoped it would give him a chance 
to do the last. 


This is a clear case. The “ fraud”? which will 
perhaps justify a refusal to give credit to the judg- 
ment of another state is fraud practiced on the 
Court in obtaining the judgment, not fraud in 
obtaining service of process. J. H. B. 


It should be noted that this case does not hold 
that a party to an action pending in the state 
where he resides is not privileged from service of 
civil process while attending in another state the 
taking of a deposition in the pending cause. There 
is good authority sustaining such privilege. (For 





example, Parker v. Marco, 136 N. Y. 585.) What 
it holds is that a judgment obtained on such ser- 
vice, cannot be collaterally attacked for fraud 
merely because advantage was taken of the party’s 
presence to serve him. Moreover, it appeared that 
summons was not served until three days after 
the deposition had been taken, and a direct attack 
had failed (Jaster v. Currie, 66 Ohio St. 661), 
probably for that reason. 

LIENS. (Farming Utensils.) La.— A steam 
thresher necessary for the harvesting of a rice 
crop is within the meaning of the term *‘ farming 
utensils”” as used in La. Civ. Code art. 3259, so 
that the lien of the vendor on the proceeds of the 
sale of such machinery is superior to the lien of 
the lessor for rent. La Porte v. Libby, 38 South- 
ern Reporter, 457. The theory of the court is 
that, as in the evolution of agriculture machinery 
has taken the place of such implements as were 
formerly used in aid of manual labor, the thresh- 
ing machine is to be regarded practically as the 
successor of the flail, and is to the same extent a 
farming utensil. 


MASTER AND SERVANT. (Factory Law — 
Assumption of Risk.) Wash. — In a rather brief 
opinion in Hall v. West & Slade Co., 81 Pacific 
Reporter 915, the Supreme Court of Washington 
construes the factory law of that state as author- 
izing a recovery by a servant injured through the 
master’s noncompliance with the law, in spite of 
the fact that the servant has knowledge of such 
noncompliance and of the dangers caused thereby, 
so that otherwise he would be chargeable with 
assumption of risk. This is not a new decision, 
but shows that the court has a fixed determina- 
tion to adhere to the former holding to the same 
effect in Green v. Western American Co.,}70 Pac. 
310. A dissenting opinion by Root, J., discusses 
the matter much more fully than the majority 
opinion does and combats the position of the 
majority with considerable learning and citation 
of authority. Though the decision is only by a 
majority of four to three it may probably be 
considered as finally committing the court to the 
doctrine announced. 

MUNICIPAL CORPORATIONS. (Street Im- 
provements — Assessments — Front Foot Rule.) 
U. S. S. C. — Adherence to the reasoning which 
Jed the court in Walston v. Nevin, 128 U. S. 578, 
g Supreme Court Reporter, 192, to uphold the 
tront foot rule of assessment as embodied in the 
Louisville Kentucky charter, necessarily required 
the more recent holding in Louisville & Nashville 
R. Co. v. Barber Asphalt Paving Co., 25 Supreme 
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Court Reporter, 466, that the fact that the only 
use made of a lot abutting on a street improvement 
is for a railroad right of way, does not make 
invalid for lack of benefits an assessment thereon 
for grading, curbing,and paving, which assessment 
is made under the area rule prescribed by the 
Kentucky statutes. Fully as comprehensive a 
grasp of the reasons underlying the decisions 
upholding the front foot rule in the first instance 
can be gained from this present opinion, which in 
a manner extends and elaborates that rule, as 
can be acquired from the original opinions. The 
key-note of the real gist of all these cases is touched 
by Mr. Justice Holmes in responding to the 
argument that as special assessments are founded 
on special benefits, a law which makes it possible 
to assess beyond the amount of a special benefit 
is necessarily invalid. In reply to this the opinion 
says in part: ‘‘The foundation of this familiar 
form of taxation is a question of theory. The 
amount of benefit which an improvement will 
confer upon particular land — indeed, whether 
it is a benefit at all— is a matter of forecast and 
estimate. In its general aspects, at least, it is 
peculiarly a thing to be decided by those who 
make the law. The result of the supposed con- 
stitutional principle is simply to shift the burden 
somewhat large taxing district — the 
municipality and to disguise, rather than to 
answer, the theoretic doubt. A statute like the 
present manifestly might lead to the assessment 
of a particular lot for a sum larger than the value 
of the benefits to that lot. The whole cost of the 
improvement is distributed in proportion to area, 
and a particular area might receive no benefits 
at all, at least if its present and probable use be 
taken into account. Upholding the act as 
embodying a principle generally fair and doing 
as nearly equal justice as can be expected seems 
to import that if a particular case of hardship 
arises under it, that hardship must be borne as 
one of the imperfections of human things.” 


to a 





PROPERTY. (Fraudulent Conveyance in Antici- 
pation of Divorce.) Okl. — Bennett v. Bennett, 
81 Pac. Rep. 632, does not seem to depart from 
the ordinary current of authority in holding that 
where a husband, with notice that a divorce pro- 
ceeding is about to be commenced against him or 
with notice of such facts as would reasonably apprise 
him of this fact, conveys his property to an infant 
son, the offspring of a marriage with a former 
wife, and it is apparent that the purpose of the 
conveyance was to defeat a decree for alimony, 
the burden of proof is upon the grantee to show 
a valuable consideration, or that such conveyance 
would not tend to defeat any alimony that might 
be granted. And also, that the burden is not 





upon the plaintiff in the divorce proceedings to 
show insolvency of the grantor. 


SHIPPING. (Negligence — Damage from 
Swells.) U.S. D. C. for E. D. of N. Y.— The 
Asbury Park, 138 Federal Reporter, 925, contains 
a holding no less interesting with respect to its 
relation fo the law of admiralty, than it is because 
of the analogy which the situation presented 
bears to negligent injuries in other cases. In the 
case mentioned, it appeared that a schooner 
properly moored at a dock was caused to strike 
the structure by the swells of a steamer passing 
about one mile away. There was evidence that 
it was known that either from the steamer’s 
construction, or the speed with which she was 
customarily navigated, she was peculiarly liable to 
cause swells: dangerous to other shipping. Under 
these circumstances it was held that the steamer 
was liable for the injury, and the argument that 
as no injury had occurred at the same dock 
before, the navigation of the steamer could not 
be regarded as negligent, is rejected. The court 
suggests that accidents arise from the presence 
of favoring conditions so that a negligent act 
may be repeated often and yet meet with no 
object so situated as to be harmed thereby. 
Thus, it often happens that the restraint of the 
law is inefficient to check the speed of vehicles 
using public highways so that cars, automobiles, 
carriages, and vessels are often driven at a speed 
that is, in fact, negligent, although the watchful- 
ness of those endangered thereby may prevent 
injury from such negligence. Such operation, 
however, is wrongful; deprives others of their 
rights and imposes upon them greater care than 
the law demands, and in such case when injury 
arises, it is not a sufficient answer to say that 
neither person nor property have previously been 
injured. 


WILLS. (Suicide of Testator — Public Policy.) 
N. Y. S. C., App. Div. — A point which we do not 
remember to. have seen decided before, possibly 
because the contention was never advanced in 
just that form is contained in the latter portion 
of the opinion in Roche v. Nason, 93 New York 
Supplement, 565. It is there said that a will 
made by a person contemplating, and who sub- 
sequently commits suicide, is not invalid on 
grounds of public policy. Rigg v. Palmer, 115 
N. Y. 506, 22 N.E. 188, is referred to, and the 
rather obvious distinction between the two cases 
is pointed out. In the latter case it was merely 
held that a person who murders a testator for the 
express purpose of preventing him from changing 
his will and to obtain immediate possession of 
property devised to him cannot receive it. 
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SWEARING AT A SAND-HOLE. — TENNES— 
SEE PLEADING AND PRACTICE 


By Witt J. Watson 


John Cromwell’s kettle was stolen one 
night in July. The thief carried it away about 
ten miles, and exchanged it for another kettle 
very much like it at the ‘“‘wash-place’’ of Jim 
Sinclaire, a colored man. Cromwell subse- 
quently found his kettle at Jim’s spring, and 
demanded its surrender; but Jim, believing 
the kettle to be his own, refused to surrender. 
Cromwell then replevied it. The officer tak- 
ing charge of it delivered it to Esq. Paulk, 
justice of the peace in Cromwell’s neighbor- 
hood, who subsequently tried the case under 
a large oak tree in front of his house. As is 
usual in the country, a crowd assembled to 
witness the trial. Just before the hour of 
trial Jim drove up with sixteen negro women, 
all witnesses for him, in a two-horse wagon. 

Cromwell was represented by the neigh- 
borhood lawyer, a young sprig whose prac- 
tice was bounded by the neighborhood in 
which he lived. 

Jim ‘‘plead”’ his own case. 

Some of the bystanders were inclined to 
nettle the lawyer on account of the formidable 
array of witnesses on Jim’s side, but he was 
undaunted. He simply turned the kettle 
bottom up, and both sides announced 
“‘ready.”’ 

Plaintiff and his wife very clearly identi- 
fied the kettle as the property of plaintiff. 

Defendant first called Aunt Tildy Jerls as 
his star witness, all witnesses having been 
previously put under the rule at a safe dis- 
tance, so that one could not hear what another 
swore, and Jim opened up as follows: 

“Aint Tildy, whose kittle is that?” 

Aunt Tildy. — ‘‘Dat’s yo’ kittle, Jitn, dat’s 
whose kittle hit is. I’s washed in dat kittle a 
thousand times, honey, at yo’ spring. I’d 
know dat kittle clean 'cross Tennessee Rivah. 
Dat’s yo’ kittle, honey, sho as yo’ bawn.” 

This was perfectly satisfactory to Jim, and 
the witness was turned over for cross-exami- 
nation by the young lawyer, who, in a most 
positive style began: 

“Now, Aunt Tildy, don’t you know good 





and well that Jim’s kettle was perfectly 
smooth inside; that it didn’t have a sign of a 
sand-hole about an inch long on the side, 
something like nine inches below the kettle’s 
eye? Now isn’t that true, Aunt Tildy?”’ 

Aunt Tildy could hardly wait for the lawyer 
to get the question out of his mouth, till she 
answered in just as positive a manner as the 
question was put: 

““No, hit ain’t true; Jim’s kittle did have a 
sand-hole in it about yan long (indicating on 
her finger) an’ mebby a leetle longer. I’ve 
seed that er sand-hole a thousand times an’ 
mo’, an’ I know what I’s talkin’ about.”’ 

“All right, Aunt Tildy,’’ answered the 
lawyer, ‘‘just turn the kettle right side up, 
and show the sand-hole to the court.” 

Aunt Tildy turned the kettle up. She 
gazed at its smooth inside surface for a minute. 
The suspense was awful. Her face was the 
picture of desperation itself. Great big drops 
of perspiration rose and stood on the back of 
her low-bended neck; then she literally dived 
into that kettle; she clawed its polished iron 
sides, and punched its impenetrable bottom 
as if to puncture it with her naked fingers. A 
moment more ‘of suspense, and Aunt Tildy 
subsided. She was then directed to stand 
aside. She willingly obeyed, and another, 
and another, and another, came, performed, 
and passed on, as Aunt Tildy had done before 
them, till all that train of sixteen witnesses 
had passed before that hitherto silent crowd 
of bystanders; then the long bottled-up hilar- 
ity was exploded by this waggish exclama- 
tion from a youth in the crowd: 

‘“‘Them niggers swore at that sand-hole 
and went off crestfallen, kinder like a dog 
that had bit a frog!”’ 

Judgment for the plaintiff, and the kettle 
incident was forever closed. 


CuaTTaNnooGa, TENN., November, 1905. 


FAITH CURE 


Mike — Are ye much hurted, Pat? 
want a docthor? 

Pat—A docthor, ye fule! 
runned over be a trolley car? 
is a lawyer.” — Judge. 


Do ye 


afther bein’ 
Phat Oi want 
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IN VACATION. 


Hogs. — If a man’s garden is rooted up and 
destroyed, he has the right to take some sow 
by the ear, and the proper sow to catch is the 
sow that has done the rooting. Barger v. 
Hickory, 130 N. Car. 550, 41 S. E. 708, per 
Douglas, J. 

Same. — When a valuable Chester boar is 
allowed the range and is devoted to the service 
of the public by his liberal owner, he is in no 
sense a nuisance. Bost v. Mingues, 64 N. 
Car. 44. 

Reversible Errors. — It is ground for rever- 
sal that the trial court erroneously decided a 
question ‘‘as transparent as the soup of which 
Oliver Twist implored an additional supply.” 
Searle v. Adams, 3 Kan. 515, 89 Am. Dec. 598, 
per Crozier, C. J. 

Right, Though Wrong. — Many steps in the 
reasoning of the trial judge may be defective 
and still his conclusion be correct, and the 
judgment may be affirmed upon a theory of 
the case which did not occur to the court that 
rendered it. 

“The pupil of impulse, it fore’d him along, 
His conduct still right, with his argument 
wrong, 
Still aiming at honor, yet fearing to roam, 
The coachman was tipsy, the chariot drove 
home.” 

— Lee v. Porter, 63 Ga. 345, per Bleckley, J. 

Rehearing. — It is a terror to the upright 
judge to be charged in a petition for rehearing 
with decided wrong, and although the court 
will not complain of being compelled to dem- 
onstrate the correctness of its decision, it will 
expect counsel to apply the same rule to them- 
selves and demonstrate that they are wrong, 
Carmel Nat. Gas, etc., Co. v. Small, 150 Ind. 
427, 47 N. E. 11, 50 N. E. 476. 

Right to Have Cases Argued. — ‘‘ Argument 
is not only a right, but a material one. It is 
not a mere ornamental fringe, hung upon the 
border of a trial. Trial, under our system, is 
a cooperation of minds — a grave and serious 
consultation over what should be done and 
how the end should be accomplished. The 
attorneys in the case are not mere carriers to 
bring in materials for constructing the edifice; 
they have a right, as representing the parties, 
to suggest where every important stone should 
be laid, and to assign reasons, drawn from legit- 





imate sources, in support of their suggestions. 
Their reasons may be good or bad, but such 
as they are they should be heard and con- 
sidered.”” Van Dyke v. Martin, 55 Ga. 466, 
per Bleckley, J. 

Duty of Court to Listen and Comprehend. — 
“There is no law or rule of practice which 
makes it reversible error for the court to fail 
to hear and comprehend the argument of 
counsel. The most attentive and observant 
court is not always able to accomplish that 
desirable end, even when the argument is ad- 
dressed to itself.” State v. Burns (Iowa, 
1903), 94 N. W. 240, per Weaver, J. 

Right of Counsel to Lie on Floor. — Counsel, 
may, in the discretion of the court, be permitted 
to lie down on the floor and ‘‘hollo”’ at the top 
of his voice. Owens v. Com. (Ky. 1900), 58 
S. W. 422. — Virginia Law Register. 

Sow v. Chicken. —‘‘It is provoking to see an 
old sow trying to catch young chickens and 
snapping up one every now and then, in spite 
of the noise and energetic remonstrances of 
the hen, but it is not reason, and therefore not 
the law, that so valuable an animal may be 
destroyed to save the life of an unfledged 
chicken.”” Morse v. Nixon, 6 Jones L. (51 
N. Car.) 293, per Pearson, C. J. 

Nuisance. — ‘‘As a rule, a jack is kept for 
one purpose only, and that is the propagation 
of his own species of mules. He has a loud, 
discordant bray, and, as counsel say, fre- 
quently ‘makes himself heard, regardless of 
hearers, occasions, or solemnities.’ He is not 
a desirable neighbor. The purpose for which 
he is kept, his frequent and discordant brays, 
and the association connected with him bring 
the keeping of him in a populous city or town 
‘within the legal notion of a nuisance.’” Ex 
parte Foote, 70 Ark. 12, 65 S. W. 706. 

Snakes. — Trained snakes are ‘‘implements 
instruments, and tools of trade.” Magnon vz, 
U.S., 66 Fed. 151. 

Wild Beasts. — A wolf in sheep’s clothing is 
not a sheep, but a wolf. U.S. v. Shapleigh 
(C. C. A.), 54 Fed. 126. 

Appeal and Error. — ‘‘ Appellate courts are 
not devised as aids to counsel who either fail 
to properly prepare for trial, or to properly try 
their cases.”” Schram v. Rudnick, 76, N. Y. 
Supp. 891, per Greenbaum, J. 

Record. — On appeal it is not sufficient that 
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God knows a thing, but the record must show 
it. Pence v. Lemp (Idaho, 1895), 43 Pac. 75. 

A judge’s manner and accent cannot be 
made a part of the record. State v. Kerns, 47 
W. Va. 266, 34S. E. 739. 

An appellate court cannot consider the trial 
judge’s tone of voice or expression of counte- 
nance. Territory v. O’Donnell, 4 N. Mex. 66, 
12 Pac. 743, quoting Parker, C. J., in Com. v. 
Child, 10 Pick. (Mass.) 253. 

Self-Defense. — He who attacks with a 
double-barrel may be resisted just as if he 
shot with a single barrel. Clary v. Haines, 
61 Ga. 520. 

Compensation of Attorney.— The quality 
of the advice of counsel may be such as to 
warrant the presumption that it was obtained 
gratis. Treadwell v. Beauchamp, 82 Ga. 736, 
9 S. E. Rep. 1040. 

Allowance to Bankrupt for Spree.—If a 
bankrupt ‘‘ after the failure of his business 
chose to go upon a spree, nobody is surprised; 
but the Court is not obliged to allow him all 
the money that he expends in that spree.” 
In re Tudor, 100 Fed. 796, per Hallett, J. 


Discharge. — The discovery of microscopic 
germs of dishonesty is not a sufficient ground 
for refusing a discharge in bankruptcy. In re 
Covington, 110 Fed. 143, 6 Am. Bank. Rep. 
373, per Purnell, J. 

Banks and Farmers. — “ It is not thought 
an infringement of the ordinary policy of the 
times to surrender the uneducated farmer to 
the protecting care of the educated banker. 
The Law demands it, Equity sanctions it, 
and blind Justice weeps and pleads in vain.” 
Call v. Tygarts Valley Bank, 50 W. Va. 597, 
40 S. E. 380, per Dent, J. 

Demand after Doors Closed. — After a bank 
has closed its doors a demand need not be 
made upon it by shouting through the key- 
hole. Wheeler v. Moscow Commercial Bank 
(Idaho, 1896), 46 Pac. 830, per Huston, J. 

Nature of Barber’s Work. — Frequently the 
impression made by a barber on a customer’s 
face ‘‘ is similar to that made by a carpenter 
with his saw,” and a barber is a mechanic, 
although, “‘ to look at him, the barber appears 
to be a professional genetlemn.” Terry v. 
McDaniel, 103 Tenn. 415, 53 S. W. 732, per 
Wilkes, J. 





Testimony of Woman as to Paternity. — 
‘* Circumstances may easily be imagined under 
which the testimony of a woman that a partic- 
ular man is the father of her child would be 
the statement of a mere conjecture; not even 
having so many circumstances of probability 
as Falstaff narrated in first part of ‘ King 
Henry IV,’ Act II, Scene IV: ‘ That thou art 
my son, I have partly thy mother’s word, 
partly my own opinion, but chiefly a villainous 
trick of thine eye and foolish hanging of thy 
neither lip, that doth warrant me.’’” Macal v. 
People, 55 Ill, App. 482, per Shepard, J. 

Lawfulness of Riding Bicycles. — ‘‘ Bicycles 
are vehicles used now very extensively for 
convenience, recreation, pleasure, and busi- 
ness, and the riding of one upon public high- 
way in the ordinary manner, as is now done, 
is neither unlawful nor prohibited, and they 
cannot be banished because they were not 
ancient vehicles, and used in the Garden of 
Eden by Adam and Eve.’ Thompson v. 
Dodge, 58 Minn. 555, 60 N. W. 545, 49 Am. 
St. 533, per Buck, J.— From the Virginia 
Law Register. : 

The Cautious Adviser. — Few people, prob- 
ably, appreciate fully the guilelessness and 
childlike simplicity of former Attorney-General 
Griggs. In an opinion dated April 3, 1899, 
to the Secretary of War on the subject of the 
Army Canteen, he uses the following expres- 
sion: ‘‘I presume that by ‘beer’ you mean a 
particular kind of intoxicating drink.” This 
presumption, no doubt, 1s correct, but the 
wonder is how he ever came to guess it. 

Only an Episode. — Mary.— Uncle Ned, 
what’s a honeymoon? 


BacnELOR UncLte.— The time between 
the marriage and the divorce. — Translated 


for TaLes from Meggendorfer Blatter. 

More Light.— A case was being tried on 
the charge of selling impure whisky. The 
whisky was offered in evidence. Jury re- 
tired to try the evidence. 

JuDGE (presently). -- What is the verdict? 

FOREMAN OF THE THIRSTY JURY. — Your 
honor, we want more evidence. — San Fran- 
cisco News Letter. 

The Bankrupt’s Hymn. — There is a lawyer 
by the name of Hoxie out in Hampton, Iowa, 
who is noted within a reasonably limited ter- 
ritory as a consummate wag. 
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A few years ago a good old deacon in the 
Congregational Church in that city, who had 
held many public as well as private offices 
of trust in the community, found himself on 
the verge of financial ruin. In endeavoring 
to recoup and save himself from insolvency, 
he dragged a large number of his unsuspecting 
friends into the maélstrom, and was finally 
compelled to resort to bankruptcy. Now 
we will use Hoxie’s own words in telling the 
sequel: ‘“‘The day was set for the deacon’s 
discharge in bankruptcy, and after he had 
got his decree, I was going home for supper, 
when I heard the sound of music. I listened, 
and noted that it emanated from the Con- 
gregational Church. I was in a quandary. 
This was not Sunday, nor yet prayer-meeting 
night. I approached, and peered through the 
door. There sat Deacon P——, oblivious 
to every surrounding, his face wreathed as 
with a beatific vision, a copy of the Hymnal 
before his face, and was singing that old 
familiar hymn, ‘ Jesus paid it all!’”’ 

Judge Bixby Again. — During the trial] of 
a case before Judge Bixby, considerable dis- 
turbance was caused by a young attorney, 
who was hunting for an overcoat he had lost. 
The judge, on learning the reason of the delay, 
remarked: ‘‘ Young man, you can never hope 
to be successful until you can lose whole suits 
in silence.” 

Reformed. — A correspondent calls our at- 
tention to the lawyer noted by Washington 
Irving, who became converted on seeing a 
ghost, and never afterward cheated unless 
to his own advantage. ; 

Court English. — A _ naturalized Italian, 
seeking to be excused from jury duty, said 
to the judge: ‘‘ But I understands no very good 
English.”” ‘‘No excuse,”’ the judge replied, 
‘‘you will hear none here.” 

Something New.—A client, for whom I 
had about a year before secured a divorce, 
called to retain me to apply for a divorce from 
her new husband, which, by the way, was her 
fourth one. From her statement of the mar- 
ital difficulties, I could not see that she had a 
cause of action, and so advised her. She 
called several successive times, but the subse- 
quent occurrences she had to report developed 
nothing new. 

Finally one morning she fairly fell into my 





office, and commanded me to make her appli- 
cation forthwith. 

‘“What is the reason for your imperative 
motion?’’ I asked her. ‘‘ Have you something 
new?” 

““Yes,”’ she blushingly replied, 
new beau.” 

Hetty in New Jersey. —- When Hetty Green 
was brought to court on complaint of not 
having a license for her dog Dewey, she said: 

‘““T’ve got a New York license for the dog. 
Ain’t that enough?” 

‘“No; you must have a Jersey license. 

““Must I? Well, it’s mighty extravagant; 
but a dog’s worth mor’n a lawyer, anyhow; 
barks louder for you, and don’t cost near so 
much.”’ — Chicage Law Journal. 

Not Guilty. — ‘‘In Paris,”’ said a lady who 
had had the bitter experience of being knocked 
down by a cab, and then brought to book for 
being in the way, ‘‘they run over you and 
make you pay for the privilege.’’ Perhaps 
the old colored man, quoted by the Valentine 
Democrat, was sufficiently traveled to fear a 
similar outcome. 

There had been a railway collision near a 
country town, and a shrewd lawyer had hur- 
ried to the scene of disaster. He noticed this 
old man with a badly injured head, and hur- 
ried up to him where he lay moaning on the 
ground. 

‘“How about damages?” he began. 

But the sufferer waved him off. 

“G’way, boss, g’way,” he said. ‘Ah 
nebber hit de train. Ah nebber done such a 
t’ing in all mah life! Yo’ cyain’t git no dam- 
ages out ob me.’’ — Lancaster Law Review. 

A Dead Heat. — Near Evergreen, Ala., there 
lived, at the close of the Civil War, an old 
colored man, whose named was Tom Franklin. 
He had been for many years foreman of one 
of the plantations of his former owner, and 
even after he received his freedom, on account 
of his good character and knowledge of the 
estate, he was retained in his former position. 

About the time the affairs of the state were 
being straightened out and the machinery 
of the courts began to run, Uncle Tom de- 
cided that he would like to hear a case tried 
in court, as he had never been in a court-house 
up to that time. He made known his desire 
to his employer, and asked him to name a day 
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when some interesting case would be tried. 
The date was named, and Uncle Tom spent 
the entire day in the court-house, and gave 
the closest attention to every detail of the 
case. The trial finished, as he came from the 
court-room he was asked: ‘‘ Well, Uncle Tom, 
what do you think of it?’ Uncle Tom took 
off his hat, and scratched his head a little, 
then said, ‘‘Well, boss, if bof dem lawyers 
tell de truf, dey is bof de biggest liars dat eber 
lived.” 


A Horse On Somebody. — Bill Aickley had 
a fine brown mare, of which he took the great- 
est care. Last June to San Rafael there came 
a man, John Mersfelder by name, who took 
the mare to Sausaleet, to pull ice-wagons on 
the street. But when he hitched her up, they 
say, he found she pulled the other way. So 
back to San Rafael he went, on getting back 
his coin intent. 

‘‘T’ve brought you back your balky mare,” 
said John, “‘she’d cause a saint to swear. You 
guaranteed that she would pull, that she was 
strong and powerful, but now she’ll neither 
run nor walk; all that she’ll do is stand and 
balk — and so it naturally follers I’d like to 
have my sixty dollars.” 

‘‘Come off,’’ said Bill, ‘‘that talk don’t go.” 

‘‘Well, neither does the mare, you know,” 
said John, ‘‘and so you'll have to pay, or else 
I’ll find another way.” 

The irate couple now you see before the 
justice, Bill Magee, who heard the facts, re- 
served decision, but made, however, this pro- 
vision: 

“The court, unable to decide, behind the 
mare will take a ride. Now, should she pull 
so great a weight, and should not balk, my 
course is straight. But if the law can’t make 
her go, why William must refund the dough.” 

The case is still in statu quo. 


A Puzzle—When is the Money Due ? — StTaTE 
or ALABAMA, CALHOUN County, May 4th, 
Igol. 

KNOW ALL MEN BY THESE PRESENTS, That, 
whereas, is justly indebted 
to Thos. Hampson in the sum of five hun- 
dred and fifty dollars, with interest from ma- 
turity at the rate of 8 per cent per annum, 
until paid, which is evidenced by four promis- 
sory notes, as follows: 








One note for $137.50 due in monthly pay- 
ments. 

One note for $137.50 due until the full 
amount is paid. 

One note for $137.50 due with interest. 

One note for $137.50 due. 

Now, therefore, for the purpose of secur- 
ing the payment of said sum or sums, as it or 
they may fall due, I hereby mortgage and 
create a mortgage lien upon, to and for the —— 
of said heirs and assigns, the fol- 
lowing described property. to wit: One four- 
room house and lot on south side of 14th 
Street, between Pine and Mulberry Street, 
in Block 168, known as lot No. ——-————,, 
interest on the full $550.00 to be paid for the 
whole year $44.00, and full interest for full 
year for all left over May 4, 1902. Ido declare 
that all of said property is mine and free 
from all incumbrance whatever. I also agree 
and promise that I will not give any claim 
whatever to any one else on the above prop- 
erty until this debt is paid. And it is further 
agreed and understood, That, in default of 
payment of said sum, or any sum, covered 
hereby at maturity, then this mortgage may 
be foreclosed for the whole amount of the 
indebtedness; but if all sums are promptly 
paid at maturity, then this mortgage is to be 
null and void. And each of us severally waives 
all homestead and exemptions of realty and 
personalty for himself and family, and under 
the laws and Constitution of the state, and 
all other states, and of the United States, and 
agree to pay all cost of collection. And it is 
further agreed, That the whole debt shall be- 
come due and payable, and the mortgage may 
be foreclosed for the whole amount, cost and 
expenses, if any sale is made of this property 
or any interest therein without the consent 
of the mortgagees. Witness my hand and seal 
this fourth day of May, 1gor. 

(Seal) JoHN BRADLEY. 

Sealed and delivered in the presence of 

James T. Powe t. 


Couldn’t Break the Law. —‘‘Did you en- 
joy your auto trip through Montenegro?” 

‘Not much; their speed limit permits of 
forty miles an hour.” 

‘‘What of that?” 

““My machine can only make thirty.’”? — 
Lomsville Courier- Journal. 
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Logical Juryman. — For nearly six hours 
had the court been convulsed with the evi- 
dence given in a sensational action for breach 
of promise. The many ridiculous love-letters 
had been read, commented upon, and heartily 
laughed at; counsel had spoken, the judge 
had summed up, and the jury had retired to 
consider their verdict. 

‘*Well, gentlemen,”’ said the foreman, ‘‘ how 
much shall we give this young man?”’ 

‘‘Look here,”’ said one of the jurymen, ‘“‘if 
I understand aright, the plaintiff doesn’t ask 
damage for blighted affections, or anything 
of that sort, but only wants to gét back what 
he’s spent on presents, holiday trips, etc.” 

“‘That is so,’”’ agreed the foreman. 

‘““Well, then, I vote we don’t give him a 
penny,” said the other, hastily. ‘“‘If all the 
fun he had with that girl didn’t cover the 
amount he expended it must have been his 
own fault. Gentlemen, I courted that girl 
once myself.” 


Verdict for the defendant. 





FATE 


JOSEPHUS was a careful man, 
And learned in the Law. 

He drew his will and testainent, 
He thought, without a flaw. 


“And to the child,”’ the paper read, 
““My wife expects anon, 

I leave one-half of my estate, 
Provided it’s a Son. 


But if said child, and who can tell, 
Should be a little Daughter, 

I will not leave her half, but I 
Devise her just one-quarter.” 


The residue, and barn, and house, 
He then bequeathed unto his spouse. 
Josephus died, his widow cried, 
And prayed, ‘‘ Forgive his sins.” 
And then there came.— Oh, what a shame! 
That child, — and it was twins. 
H. W. P. 
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